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Administrative Law—Problem Child* 


By Hon. E. Barrett PRETTYMAN, 


Associate Justice, United States Court of Appeals 
for the District of Columbia. 


Your chairman’s generous reference to the happenstance that this 
Section was conceived during the year of my turn as president of the 
Association, gives the reason for my place on this program. Some recog- 
nition was due the venerable putative progenitor of the present lusty 
outfit. As a further preliminary, I take it that we all understand that 
nothing that I may say has the slightest relation to my position on the 
bench. I am not, of course, speaking for the court, and I shall say noth- 
ing in any official capacity. My interest here is that of a retired fel- 
low practitioner and a former administrative official, concerned in the 
problems which we all have and in which we take such great delight. 

We are in the midst, perhaps in the precise crisis, of the develop- 
ment of a great field of law. It is not too great exaggeration to say 
that the development of administrative law is akin to the development 
of equity in importance. That development poses problems. 

I have a very simple thesis to present. It is that there are vital 
problems of a procedural nature in the field of administrative law, 
that they are best solved by a cooperative effort of the agencies and 
the bar, and that yours is the organization which ought to lead the way. 

Let us state some premises. They are trite. The administrative 
agencies are essential features of a government designed and equipped 
to govern a complex economic society. They are, therefore, permanent. 
So it is idle to rebel against them or to protest their existence. To be a 
little more direct, or perhaps we might say ‘‘earthy,’’ about it, the 
administrative practitioner should be the last of all humans to complain 
at the fact of administrative agencies. His concern should be for per- 
fection of the system and hence its more certain perpetuation and ex- 
pansion. We discuss the problems, not in criticism but constructively 
as subjects of interest, both theoretical and directly practical. 

We do have problems. Some of them are procedural. I have said 
that they are vital. Too many people in the administrative field say 
that merely procedural matters are of little importance. They are 
wholly wrong. In the first place, many things which our people hold 
most precious are procedural. Due process of law is one. Trial by Jury 
is another. A search warrant is another. Ceremonies are merely pro- 
cedural, but some of them, such as taking an oath of office, or getting 
married, are pretty important. 

Not only is that so, but a major part of the public appraisal of gov- 
ernment activity is based on procedural considerations. If a judge pro- 
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ceeds with care and deliberation, in calm order, people generally trust 
him. When stress comes they support him. If a judge is impatient, dis- 
orderly, uncertain, people generally do not believe in him as a judge, 
even if his answers on substantive matters are right. Curtis Bok, in 
his ‘‘I too, Nicodemus,’’ says that imptatient judges ought to be im- 
peached. It is true in all phases of life. If the clerks in a store are 
discourteous, people do not trade there except for the most compelling 
reasons. The goods in a shop must be superlative in quality and almost 
unobtainable elsewhere to attract customers in the face of discourtesy 
on the part of management and salesmen. ‘‘The public be damned’’ 
is an impossible premise for successful activity in this country, in purely 
procedural matters as in substantive matters. It applies in business, 
in the professions, and with equal force and weight in government. 

Of course, I’m not minimizing the vital value of substantive policy, 
program and rulings. But we can put it down as a certainty that if the 
administrative agencies, or an administrative agency, is defective in its 
adjective aspects, or if it appears to be so, it is headed for public con- 
demnation. Joe Doaks comes before the agency for something and gets 
pushed around, or forms a low opinion of the proceeding itself, and he 
is just as mad as he is about an adverse decision; and usually he is much 
more vociferous about it. He proceeds to tell all and sundry about 
what strikes him as not fair. If an umpire ‘‘calls ’em quick and as he 
sees ’em,’’ Joe may yell and gripe, but in his heart, and when things 
get rough, he supports that umpire. But if the umpire delays and is 
generally inefficient in reaching a decision, Joe has no use for him what- 
ever, no matter if his decision is right. So I proceed from the general 
premise that the procedural aspects of administrative action, the same as 
any other action, are of prime importance—in fact vital. 

I shall not attempt a list of our problems and shall mention only 
three. The first is our professional craftsmanship as lawyers. By 
craftsmanship I mean the ability to write pleadings and briefs, to ex- 
amine witnesses, to cross examine them, and to introduce testimony. 
The fact is that our profession as a whole is woefully deficient in 
craftsmanship. We pay little or no attention to it, either in our proc- 
esses of education or in our practice. I would not overemphasize prac- 
tice courses to the detriment of substantive law, but I do think that we 
ought to teach law students not only how to write a will, or a contract, 
but how to write one well. We teach them all the psychological princi- 
ples underlying judicial proof, but we ought also to teach them how to 
ask questions, directly, succinctly, and accurately. Hundreds of law- 
yers are trying cases upon the general theory that anybody can try 4 
lawsuit. The result is that we take weeks to try issues when a few hours 
would readily suffice. Justice often miscarries in such process. There 
is something to be said for the British system of barristers. Francis 
Wellman says that an experienced trial lawyer will require at the ut- 
most not more than a quarter of the time taken by the most learned in- 
experienced lawyer, and moreover will be more likely to bring about an 
equitable verdict which may not be appealed from at all, or, if appealed, 
will be sustained by a higher court. It is true. 
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Other professions pay great attention to craftsmanship. Doctors 
have to undergo long interneships before they are turned loose on the 
public. Preachers have to preach sample sermons in the course of their 
education. Engineers do not let a graduate fresh out of school go to 
building bridges and structures without senior supervision, and the tests 
of their ability are practical tests. I truly believe that if we as lawyers 
learned how to do most efficiently the things we do, whether it is to write 
a contract, construct a bond issue, draw a will, examine a witness, write a 
brief, or make an argument, the administration of justice would achieve 
a major advance in this country—perhaps even the critical advance 
necessary to the preservation of our system. 

We here are not interested in court trials. But the lack of crafts- 
manship, so generally prevalent in our profession, is a characteristic of 
our administrative proceedings. And in those proceedings the need of 
skillful trial technique is even more acute than in the courtroom. In 
the first place, the matters being handled are vastly more complicated 
than ordinary lawsuits. Hence a mixup is worse, and the truth is harder 
to find. In the second place, the administrative agency is promoted as 
an instrument of efficiency, and if it be not efficient, public criticism 
comes quickly. When we as lawyers, by lack of technical skill, so delay 
disposition of disputed cases as to prevent efficient operation, we are 
threatening injury to the system we ought on all accounts to be protect- 
ing. And when I say ‘‘we lawyers’’ I mean attorneys in both Govern- 
ment and private practice. In the third place, the ordinary rules, such 
as the rules of evidence, or pleading and the like, which, whatever else 
is said about them, certainly tend to keep a semblance of order, are re- 
laxed. The skill of counsel becomes one of the chief preventives of chaos. 

May we be a little more specific and consider separately the phases 
of our procedure in disputed cases? They are the presentation of direct 
evidence, cross examination, a brief and an argument. The results of 
defective craftsmanship in these matters are days and weeks of wasted 
time, volumes upon volumes of records, dollars and dollars of expense, 
and total uncertainty as to the outcome. 

The difficulty in the presentation of direct evidence comes in major 
part in the lack of preparation in the mechanics of the hearing. I sat 
once in an administrative proceeding in which a young lawyer introduced 
over 200 photostats of individual letters, one at a time by individual 
identification by a witness over a period of days, after opposing counsel 
had offered to stipulate the identification of the whole batch in a blanket 
stipulation. The young lawyer said that he chose to try his case in his 
own way and would appreciate no suggestions. On the other hand, I 
once looked with joy at a record where counsel said to a witness, ‘‘ You 
have prepared a study upon such-and-such a subject in relation to this 
company? Did you incorporate a narrative statement explaining the 
computations? Do you adopt the statement and the computations as 
your sworn testimony? Is this it? I offer this exhibit. Take the wit- 
ness.’’ Copies of the study had long before been furnished opposing 
counsel, and cross examination could have proceeded at once and directly 
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at the controverted items in accordance with a well and carefully de- 
signed cross examination with a purpose. It is quite a chore to prepare 
adequately the presentation of direct testimony, but we ought to be re- 
quired to do it. It is amazing how quickly and how accurately a skillful 
examiner can draw a word picture from a witness, even of a complicated 
subject. 

I know that lawyers are trained to believe that questions and ans- 
wers On one small topic at a time constitute the only method of proceed- 
ing in a formal hearing. I suggest to you that that may not be so in 
administrative hearings. We are not before a jury or before a trial 
judge who must decide the case largely upon what he hears and has not 
the time to analyze great masses of evidence or to wait for such analyses. 
The examiner, or board, or commission does not make findings from what 
he or it hears. The findings are drawn from the formal written record. 
Our proceedings have three essentials: First, all the evidence placed in a 
formal record ; second, full opportunity to dispute items of evidence by 
eross examination or by contradictory evidence; and, third, an analysis 
and summary of the evidence, either in the form of proposed findings or 
in the form of a statement of facts, so that the formal evidence is ac- 
curately directed at the issues in dispute. Our object is not to convince 
a listener, or to mold a decision instanter. Our object is to convince a 
reader and to shape a decision which will be fashioned from a steno- 
graphic record and documentary exhibits in an unhurried analysis and 
assembly. Our administrative hearings differ from the usual court 
proceedings in these important characteristics. We ought to discard the 
mechanical limitations of the one and design an efficient system of me- 
chanics for our type of proceeding. An administrative proceeding offers 
no prizes for histrionics; it is the building of a wall, brick by brick. 

One respect in which our presentation of evidence is particularly de- 
ficient is our handling of voluminous statistical data. We have it in ex- 
hibit form, and then we spend hours and days having a witness read long 
figures into the stenographic record from the exhibit. I do not know the 
best way to do it, but I do know that a well-prepared exhibit, plus a 
narrative guide, either oral or written, showing how to find one’s way 
through the exhibit, is a completely sufficient method. I also know that 
the way we generally do it now is an outrageous waste of time and money 
and the very antithesis of efficiency. And I also know that if we tried 
we could devise a method for handling such evidence efficiently and sensi- 
bly. The critical feature of statistical data is the summary linking it to 
the issues. Most of the bulk of it is superfluous. 

Another point at which our technique in the presentation of evidence 
is askew is in the proof of a scientific fact. We have many controversies 
over scientific facts in administrative proceedings—wave lengths, car 
safety, electric energy, rate at which ice melts at certain temperatures, 
and innumerable others. Our method of proof is for one side to employ 
an expert and have him answer questions. Then the other side employs 
an expert who testifies to the precise contrary of the first expert. And 
the same process repeats. The examiner, or the commission, then does 
the best he or it can to figure the truth from the direct contradictions. 
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It does seem that in an age of complicated scientific facts, with plenty 
of learned folk who know accurately and fully what there is to know 
about these facts, the legal profession ought to be able to devise some 
technique of proof which would insure that decisions of disputed cases 
involving scientific facts or theories are upon an accurate basis. 

Although we are deficient in our craftsmanship on direct examina- 
tion, we are much more so on cross. A cross examination without plan 
or objective is not only useless but is a positive impediment to the ad- 
ministration of justice. All of us have known so-called cross examina- 
tions to go on for days and weeks when, as a matter of fact, nothing 
was occurring except an argument, more or less acrimonious, between 
witness and counsel. The practice is so general as to be, in my opinion, 
amajor problem. It exists both in Government circles and at the private 
bar. I teach my class at Georgetown that the rule as to cross examina- 
tion of experts is ‘‘Don’t’’, that there are a few well-defined exceptions 
to that general rule, and that unless the situation falls within one of 
those exceptions, they should not indulge in cross. Perhaps the state- 
ment is too strong, but I believe it to be true. 

The problem of cross examination is particularly acute in adminis- 
trative proceedings, because there we deal so much with experts in com- 
plicated fields. I have never known an expert to change his view because 
of a cross examination. I have never heard of one doing so. And Mr. 
Wellman says one never does. A cross examination may serve to throw 
into relief the weaknesses of his material, his knowledge or his reason- 
ing, or it may supply the basis for impeachment of his credibility ; but he 
will never change his mind on the witness stand. Nevertheless, the 
great majority of lawyers go into a cross examination with the idea that 
they can argue or harass an expert into changing his answer. That is a 
complete waste of time. Of course, before a jury, the passing impres- 
sions created by a great actor in cross-examining a witness may serve 
some useful purpose. But in the administrative practice, we are ad- 
dressing ourselves to a cold, impersonal stenographiec record, from which 
the examiner, or board, or commission will, in deliberate fashion at some 
later time, extract the facts. It is poor craftsmanship and a definite 
drag on the process of adjudication to indulge in cross examination with- 
out a plan or definite purpose. 

Just a word about craftsmanship in briefs and argument, although 
a full evening could be devoted to the subject. Every disputed case 
consists of issues. The agency or the court must decide those issues, and 
when the issues are decided, the general result is automatic. Good erafts- 
manship on the part of counsel in brief or argument consists of defining 
with precision those issues, assembling the evidence pertinent to each, 
and then stating a process of reasoning from the pertinent data to a 
conclusion. Do you think that most of us follow that obvious procedure? 
We do not. Generally speaking, we write, or worse yet merely dictate, 
a discussion of the case, a general plea for justice, or mercy, an allega- 
tion in vehement terms that our opponent is in error, and top it off with 
a few selected sentences torn bodily from all context in some cases or 
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textbooks. We make statements of points, such as ‘‘The court erred in 
failing to grant a new trial’’ or ‘‘The commission erred in finding a 
rate base of $10,000,000’’ or ‘‘The findings are without substantial evi- 
dence in support.’’ When we make this last point, do you think that, 
generally speaking, we lawyers assemble whatever evidence there was in 
support of a given finding, then state what necessary evidence was lack- 
ing, and then proceed in discernible thought processes to show that the 
evidence present was not substantial in the absence of that which was 
lacking? We do not. It is sad but nevertheless true that as a class we 
do not argue cases. That is, we do not start with a stated material and 
proceed in some ordered mental processes to a conclusion. We generally 
write and speak discussions of the subject, treatises, or just plain pleas. 

The second problem I submit to you as besetting the administrative 
practice is more difficult to state. Justice itself is substantive. But 
the administration of justice is procedural. Americans have a definite 
conviction upon that subject. It is not theoretical. It is composed of ex- 
ceedingly simple, practical elements. The essentials of the American 
concept of the administration of justice are (1) that opportunity be 
afforded to present evidence of the facts, (2) that the facts be found 
exactly as they actually are, to the best of our ability to ascertain them 
from the evidence, and (3) that the applicable rules be applied, without 
deviation, to the facts as found. It is just as simple as that. 

Much has been written and spoken to the general effect that ad- 
ministrative agencies, or some of them, do not comply scruplously with 
those simple rules. It is said vigorously and repeatedly that some agen- 
cies find what facts they please, on the barest shadow of evidence, and 
reach whatever conclusion they have predetermined. 

I have no word to say as to whether such allegations are or are not 
true. My proposition is that the administrative agencies must comply 
with those simple elements, and not only must they comply but it must 
be apparent to all who see their work that they comply. It is necessary 
for the existence of the agencies that they protect themselves, and that 
we, as practitioners before them, protect them from any reputation of 
being arbitrary. The course of any agency to the contrary is to the 
detriment of all agencies, and of us. 

Torches can properly be carried in the process of fixing policies 
and programs, when substantive principles are being determined. Such 
principles can be debated in the abstract and tested upon reason, or 
theory, or experience. If an agency adopts erroneous principles or 
program, that is the concern of the whole of the executive branch of the 
Government and of the Congress. But on the other phase of administra- 
tive agency work, that is, in the application of those principles to in- 
dividuals, no torches can be carried. That is where the greatest danger 
lies. The process of dealing with the individual and his rights in a 
disputed matter must accord with the American concept of the adminis- 
tration of justice. 

In the first place, our whole concept of law is that reason should 
control human conduct. Professor Thayer (3 Harv. L. Rev. 148; 4 id. 
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157) said it thus, ‘‘But as we use the phrase ‘trial’. . . now, we mean a 
rational ascertainment of facts, and a rational ascertainment and appli- 
eation of rules. What was formerly ‘tried’ by the method of force or 
the mechanical conformity to form, is now ‘tried’ by the method of rea- 
son.’” In the second place, our political concept as embodied in the 
Constitution is ‘‘due process of law’’. And by that phrase we mean a 
process in which facts are found as they are and rules are applied to the 
facts as thus found, with cold-blooded objectivity. 

The proposition I have put can be conclusively demonstrated on 
either of the two foregoing bases. But of still greater practical im- 
portance is the fact that the public will not permit the continued existence 
of any agency of government which in its estimation is not fair. That 
is just a simple political fact. I put it as a scientific certainty that when 
the people of this country become convinced that a given agency, or 
officer, is arbitrary, or unjust, or unfair, that agency or person is doomed. 
Congress will surely obliterate it. You can pick your own examples. 
Prohibition was perhaps the outstanding one. The people did not repeal 
the 18th Amendment because they wanted liquor back. They could have 
brought back such liquor as they needed by some controlled method. 
They wiped the whole business out because the enforcement of the law 
was so outrageous that gradually it became a scandal. There are other 
instances where the substance of the law is uncontroverted in excellence 
but the methods of enforcement have led the people to destroy the whole 
business. You may think of examples where the conviction got abroad, 
however unjustly, that an agency did not find the facts as they really 
were, or was not wholly objective in applying the rules to the facts. 
Those instances stand as tragic warnings against the appearance or the 
reputation of arbitrary action. On the other hand are those agencies 
which have built up over the years reputations of cold-blooded objectivity 
in disputed cases, and when the storms came and beat about their heads, 
the public came to their support. When that happened, hardly a cor- 
poral’s guard was in the opposition when the issues were drawn. You 
ean hardly exaggerate the importance of a conviction on the part of the 
whole public that when a dispute is submitted to a given board or com- 
mission, no matter whether the parties be great or small, powerful or 
impotent, the facts are found exactly as the evidence shows them to be 
and the rules are applied to those facts with unvarying objectivity. 
The validity of policies and programs can be discussed and debated upon 
a high plane and with reasoning. They are political matters, or matters 
of substantive law. But the public will have no part of arbitrary ad- 
ministrative action as it sees it. Its dealing in such instances is ruthless 
and oftentimes tragic. 

And to comply with the requirements is such a simple matter. Over 
and over again we hear arguments and protestations about why a hearing 
was not granted. In 25 years of administrative law, inside and outside 
the Government, I assure you that I have never heard a good reason 
for not having a hearing in a dispute, and I have never known an in- 
stance in which any time was saved by not giving a hearing. 

The public mind is a strange instrument. The science of govern- 
mental regulation and of law enforcement is a complicated and fascin- 
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ating study. Many characteristics of public thought which are dramatic 
and maybe alarming, are superficial. For example, a mere gripe is not 
a real objection. And pressure groups are often infinitesimal in public 
influences. But there are certain fundamentals which are as invariable 
as scientific truths. People not only do not relish unfair treatment for 
themselves, but they resent it for their neighbor. And they not only 
resent such treatment against their neighbor, but they resent it in his 
favor. If an American learns of a favor unjustly bestowed upon an- 
other person, even one he does not know, he resents it in the same sort 
of way he resents an unjust imposition on another person. The essence 
of success in government regulation, or of any law enforcement, is public 
approval of the conduct of the administrator. You cannot hire enough 
agents to enforce a law in this country, if the public does not approve 
that enforcement. By approval I mean fundamental approval, not spas- 
modie or vociferous acclamation. If the public does not approve, wit- 
nesses will not cooperate, juries will not convict, observers will not report 
violations, and every Tom, Dick and Harry will make a point of ignoring 
the law or regulation just for the principle of the thing. And finally 
Congress gets around to it. Therefore, wise regulation is based upon the 
simple conduct of cold-blooded objectivity which creates a public confi- 
dence and approval, an unshakable rock upon which to stand. In and 
of itself, that approval results in law observance. 

I urge upon you the vital necessity of a rigid compliance by all 
administrative agencies of the simple and easy fundamentals of what 
the American people consider the proper administration of law. 

The third problem which I should like to state is the necessity for a 
proper coordination between the administrative and judicial functions 
in these matters. I do not speak in favor of greater judicial review. 
Neither do I speak from the standpoint of the courts. I do not think 
that the courts want to venture farther than necessary into the technical 
and complicated questions which arise in the administrative field. I 
speak from the standpoint of the agencies. The fact is that the public 
distrusts any officer or agent who does not want his action to be sub- 
jected to scrutiny. I do not think it an accident that the most reviewed 
of all administrative agencies, the Bureau of Internal Revenue, which 
deals with the most universally unpopular of all subjects, taxes, has a 
place of unshakable stability in public estimation and support, whereas 
agencies with more popular functions but which successfully prevented 
provisions for review, have been shattered by storms. There is a public 
confidence in the mere fact of the possibility of review. Wisdom on the 
part of the agencies would dictate an insistence by them upon the easy 
availability of judicial review to the extent necessary to prevent the 
possibility of arbitrary or unjust action. An insurance for the people 
against arbitrary action by the agencies is at the same time insurance 
for the agencies against arbitrary action by the people. Of course, the 
problem has been largely settled by the Administrative Procedure Act. 
My proposition is that we ought to lay the debate to rest, for the greater 
benefit of the agencies and the practitioners before them. 
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And now where does all this leave us? Well, there are two methods 
of solving mutual problems upon which there are conflicting views. The 
first we might call the antipathy method, or the ordeal by contest. Mostly 
we have been following that method. On the one hand the bar has been 
erying aloud that the agencies want to set up administrative absolutism 
and to destroy our system of government, to obliterate the rule of law. 
Well, I have known a lot of administrators. One day Joe Doaks is prac- 
ticing law like the rest of us. The next day he is Mr. Commissioner, or 
Mr. General Counsel. And the next day he is Joe Doaks again. He 
doesn’t change so very much in the process. One day he is whooping 
it up for his client, a bricklayer, or a merchant, or a broadcasting com- 
pany. The next day he is whooping it up for his client, the Secretary of 
Agriculture or John Q. Public. Of course, there are some crackpots 
in the agencies, about the same proportion as there are at the bar, I 
think, or in any healthy community. And there are some radicals who 
would like to tear down the whole structure, but again I think the 
proportion in the agencies is about the same as that among members 
of the bar, or in a normal community. But neither the crackpots nor 
the radicals are long-time major problems. Mostly the real trouble is 
twofold. One is an excess of zealousness. It is a normal human char- 
acteristic. You never saw an expert on tuberculosis who didn’t think 
everybody had tuberculosis, or at least ought to be x-rayed for it; or 
a vegetarian who didn’t think eating meat was a terrible evil. Specialists 
have enormous ideas on their respective subjects. The other trouble 
is that an expert knows he knows more about his subject than does any- 
body else. If left entirely alone, without supervision, he could handle 
that field to exquisite perfection. And maybe he could. 

At any rate, much of the bar is disturbed and curses roundly at 
the agencies which contest any semblance of a check on their activities. 

On the other hand, some agencies are vociferous in proclaiming that 
the bar is unprincipled, and selfish to boot, and wants to interfere with 
the efficiency of administrative action, to block dire unpleasantness to 
their clients. To tell the truth, there is much basis for the charge. But 
it is not the utter truth. The bar is conservative. It is the most jealous 
of all groups in protection of those rights spelled out over the centuries 
in the people’s struggle against governmental tyranny. But mostly the 
trouble is that the lawyers seldom get together on a non-client basis and 
approach a problem in the detached viewpoint of which they are capable. 

On the whole, the solution of mutual problems by non-cooperative 
antipathy gets exactly nowhere. 

The other method we might call the cooperative approach. It has 
been tried with tremendous success in other fields of the administration 
of justice. Every federal circuit now has an annual conference of 
judges and lawyers for the discussion of mutual problems. There is a 
committee in every state, sponsored by the American Bar Association, 
for the improvement of the administration of justice, and composed of 
judges and lawyers. Chief Justice Laws is chairman of that committee 
in the District of Columbia, and he has recently added laymen to the 
group. I well remember the pleasure everyone involved received from 
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mutual conferences on procedure between the Bureau of Internal Re- 
venue and the American Bar Committee on Taxation. I also remember 
what mutual benefit followed when our local Public Utilities Commission 
called in representatives of the local bar to assist in the preparation 
of rules for its procedure. I believe that the Interstate Commerce 
Commission did the same thing. The new Federal Rules of Civil and 
Criminal Procedure were drafted largely by practitioners at the bar. 

What have we here? On the one side, all, or almost all, the federal 
administrative agencies are here in Washington. On the other hand, in 
this Association are practitioners who are specialists in practice before 
every agency. All these people live here. They do not have to be 
assembled from vast distances or confer by correspondence. 

What could they do? I am not going to suggest. If enough of you 
are interested in the matter to take it up, you will think of plenty 
of things. If you are not interested, nothing will be done anyhow. But 
I don’t mind supposing a little. 

Suppose, first of all, that we could coordinate the thought and ex- 
perience of all the agencies, and of all the various sorts of specialty prae- 
titioners, not with the idea of producing a uniform system of procedure 
necessarily, but with the idea of improving the procedure of each by 
composite suggestions of all. 

Suppose a joint conference were arranged as an annual event, com- 
posed of representatives of all the agencies, or such of them as wanted 
to join it, and a selected group of delegates from this Section, for the 
joint consideration of problems in administrative procedure? 

Or suppose the Attorney General here should institute such an 
administrative conference, and invite the bar to participate, as the 
Judicial Conferences do? 

Or suppose a joint committee were established, composed of fifteen 
or twenty of the general counsel of the agencies and their representa- 
tives, and the same number of practitioners, the function of the com- 
mittee being to formulate recommendations for the improvement of ad- 
ministrative procedure? 

Now that I come to think of it, it wouldn’t be such a bad idea if 
Attorney General Clark were to institute as a permanent organization 
an Attorney General’s Committee on the Improvement of Administrative 
Procedure. 

Or suppose the American Bar Association put its weight behind 
such a program and sponsored a committee to be operated by this Sec- 
tion, or in cooperation with this Section? 

How would such efforts be started? I suppose by the appointment 
of a committee of this Section to wait on the Attorney General and the 
several agencies; or upon the heads of the American Bar Association. 

Or suppose this Section prepared and published a book or series 
of pamphlets, done with great care, and the cooperation of invited parti- 
cipants from the agencies, on the practical features of administrative 
procedure and its peculiarities? ‘‘How to prepare an administrative case 
for trial’’, ‘‘How to ask questions on direct’’, ‘‘When and how to cross 
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examine’’, ‘‘How to get a document into a record’’, ‘‘How to handle 
statistical information’’, and so on. 

Or suppose this Section instituted a seminar to be held every year 
with experienced practitioners to lecture on and demonstrate the purely 
practical side of procedure? 

Is all this too ambitious a program? Maybe so, but these are big 
issues and this is an able body of men. 








I. C. C. Examiners And The Administrative 
Procedure Act. 


By R. GRANVILLE Curry * 


June 11, 1947, marks the effective date of Section 11, of the Ad- 
ministrative Procedure Act relating to the selection, compensation, and 
duties of hearing examiners of administrative agencies **. Practitioners 
before the Interstate Commerce Commission are naturally deeply con- 
cerned with the effect of this section on the Commission and its work. 

From the Commission’s beginning 60 years ago to the present time, 
the examiners of the Commission have been a vital factor in the satis- 
factory functioning of this important agency. It is fair to say that they 
as a body and individually have been representative of the best in public 
service. Some have been promoted from minor positions in the Com- 
mission. Some have been trained from positions accepted soon after 
leaving college. Many have been taken from active practice outside 
governmental agencies. Combined they have stood for integrity of 
thought and action, for dispassionate and conscientious treatment of 
questions presented, for firm yet courteous conduct of proceedings be- 
fore them, and for simplicity, earnestness, and dignity in administering 
the Interstate Commerce Act and related acts. They have felt the 
satisfaction of performing public service with distinction and with a 
large measure of independence. 

The legislative history of the Administrative Procedure Act indi- 
eates that it was not aimed at reforms in the basic functions and proced- 
ure of the Interstate Commerce Commission***. In fact the Commission’s 





* Editor in Chief of the Journal and President of the Association of Interstate 
Commerce Commission Practitioners. 

** Section 11 reads as follows: “Subject to the civil-service and other laws 
to the extent not inconsistent with this Act, there shall be appointed by and for 
each agency as many qualified and competent examiners as may be necessary for 
proceedings pursuant to sections 7 and 8, who shall be assigned to cases in rotation 
so far as practicable and shall perform no duties inconsistent with their duties and 
responsibilities as examiners. Examiners shall be removable by the agency in which 
they are employed only for good cause established and determined by the Civil 
Service Commission (hereinafter called the Commission) after opportunity for 
hearing and upon the record thereof. Examiners shall receive compensation pre- 
scribed by the Commission independently of agency recommendations or ratings 
and in accordance with the Classification Act of 1923, as amended, except that the 
provisions of paragraphs (2) and (3) of subsection (b) of section 7 of said Act, 
as amended, and the provisions of section 9 of said Act, as amended, shall not 
be applicable. Agencies occasionally or temporarily insufficiently staffed may util- 
ize examiners selected by the Commission from and with the consent of other 
agencies. For the purposes of this section, the Commission is authorized to make 
investigations, require reports by agencies, issue reports, including an annual report 
to the Congress, promulgate rules, appoint such advisory committees as may be 
deemed necessary, recommend legislation, subpena witnesses or records, and pay 
witness fees as established for the United States courts.” 

*** See for example the colloquy between Senators McCarran and Reed when 
the bill which became the Administrative Procedure Act was being debated in the 
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procedure was in large measure a model for the writing of standards in- 
to the Administrative Procedure Act. A foundation stone of the Com- 
mission’s position of public confidence and respect has been its policy 
in granting to interested persons full opportunity to be heard. The 
Administrative Procedure Act is now on the statute books. It is highly 
important to practitioners and to the public that this act be made to 
work in the best interest of all concerned. One of its purposes, and a 
purpose clearly in the public interest, is to encourage the employment 
of competent, fair-minded and conscientious examiners; to see that they 
have reasonable opportunity for advancement based on meritorious 
services ; and to assure that they are justly compensated for the import- 
ant work which they perform. Both the Interstate Commerce Com- 
mission and the Civil Service Commission have important duties and 
responsibilities in effectuating these purposes. 

I. C. C. examiners subject to the Administrative Procedure Act.:. 
An important preliminary question in respect to the Interstate Com- 
merce Commission has been what work would make its examiners subject 
to the provisions of Section 11 of the Administrative Procedure Act. As 
shown in a preceding footnote this section relates to examiners in pro- 
ceedings pursuant to Sections 7 and 8 of the Act. Both of those sec- 
tions, however, apparently relate to proceedings in which rules or ad- 
judications are ‘‘required by statute to be made on the record after 
opportunity for an agency hearing’’ (See Section 4 (b) and almost 
identical language in Section 5). While hearings are required by the 
Interstate Commerce Act in rate cases and in certain other proceedings 
in such manner as to come within the provisions of Sections 7 and 8, no 
hearings are required by statute in many other cases, including appli- 
cations for certificates of convenience and necessity and for permits. 

Certain I. C. C. examiners not subject to Section 11 of the Adminis- 
trative Procedure Act, not to be discriminated against. As just indi- 
cated a large part of the Commission’s work is with respect to proceed- 
ings, such as applications for certificates of convenience and necessity, 
as to which no hearing is required by statute but as to which hearings 
are held in case of protest or for other reasons. The examiners hearing 
such cases would apparently be outside the terms of Section 11 because 
engaged in cases as to which hearings are not mandatory under the 
statute. This work, however, is highly important. Most of the cases 
are vigorously contested, and a high order of ability is a necessary quali- 
fication for examiners handling such cases. 

Moreover, there is the important group of I. C. C. examiners en- 
gaged in review work. As later indicated, this work is of prime import- 
ance to the satisfactory administration of the Interstate Commerce Act. 
These examiners also would appear to fall outside the terms of Section 
11 of the Administrative Procedure Act. 





Senate (Administrative Procedure Act, Legislative History 79th Congress, 2d Sess., 
Document No. 248, p. 307). Mr. Bennet of New York pointed out in the debates 
in the House, “It is oe the war agencies that you hear most of the complaints 
and criticism” (id. p. 387). 
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For the good of the service and a proper administration of the Jn- 
terstate Commerce Act, examiners not within the provisions of Section 11 
should not be discriminated against. It is believed that both the Inter- 
state Commerce Commission and the Civil Service Commission will be 
impressed with the importance of according them the advantages con- 
templated by Section 11 of the Administrative Procedure Act and will 
give proper recognition to their work. 

I. C. C. reviewing examiners. There appears to have been in the 
past an unfortunate tendency in the Civil Service Commission to under- 
rate the importance of the work of I. C. C. reviewing examiners. Famili- 
arity with practice before the Interstate Commerce Commission leads 
inevitably to the conclusion that the work of the Commission is so 
voluminous and so complex that the individual Commissioners, in order 
to perform their duties properly, must have the benefit of advice and 
assistance of highly competent and able examiners to review reports 
made by hearing examiners, to analyze the records involved, to study 
the issues presented, and to aid, in formulating a correct conclusion. 
These reviewing examiners render an invaluable service to the Com- 
mission in the discharge of its responsibilities under the Interstate Com- 
merce Act. 

While the importance of the actual conduct of hearings is not to 
be minimized, it is not an overstatement to say that the most difficult 
task presented to an examiner is in analyzing and assembling from usual- 
ly complicated records the pertinent and significant facts, weighing 
them in the light of the contentions made and the requirements of the 
statute, and preparing a report containing appropriate findings and 
conclusions. The difficulty of such work is more clearly comprehended 
when it is remembered that the standards in the statute are often in- 
definite and require consideration of numerous factors recognized as 
proper by decisions of the Commission and the courts but not specifical- 
ly referred to in the statute itself. The difficulty of the questions pre- 
sented is illustrated by such questions as what are ‘‘unreasonable’’ max- 
imum or minimum rates and what ‘‘reasonable’’ rates should be pre- 
scribed to take their place, what is ‘‘undue prejudice’’, and ‘‘unjust 
discrimination’’, what acquisition is ‘‘consistent with the public inter- 
est’’, what is required by ‘‘ public convenience and necessity’? and what 
elements of value, what kind of costs (out-of-pocket or fully allocated), 
and what forms of competition should be taken into account or given 
weight in a particular case. 

Reviewing examiners, whether or not assigned to Commissioners’ 
offices, perform an extremely difficult, highly responsible, and import- 
ant part of the work of the Commission after reports have been pre- 
pared by hearing examiners. They should be recognized in position and 
compensation on a basis equal to that of hearing examiners. There is 
room here for constructive and helpful reappraisal of the situation by 
the Interstate Commerce Commission and the Civil Service Commission. 

Appointment of examiners. Under Section 11 of the Administrative 
Procedure Act it is provided that ‘‘Subject to the civil-service and 








ld eine | 


~~“ 5 we eS oS © 


kn a ff 2 2 ee ote a 








APRIL, 1947 613 











other laws to the extent not inconsistent with this Act, there shall be ap- 
pointed by and for each agency as many qualified and competent ex- 
aminers as may be necessary for proceedings pursuant to section 7 and 
§ * * *’’ (Italics supplied). It appears plain in this language that 
the appointment is to be made by the agency (the Interstate Commerce 
Commission) but is to be subject to the Civil Service Laws. Thus the 
primary responsibility appears to be with the Interstate Commerce Com- 
mission to appoint the examiners. This is an important responsibility 
which, it is believed, should not and will not be whittled away or weak- 
ened under the guise of Civil Service regulations. 

The Interstate Commerce Commission is in better position than the 
Civil Service Commission to determine what standards should be taken 
into account in the selection of qualified and competent examiners. 
This is said without disrespect to the Civil Service Commission, which in 
view of its colossal task and far-reaching responsibilities, has performed 
invaluable work in protecting the government service from political in- 
terference and favoritism. 

In a recent article in the Washington Star, Mr. Gerard D. Reilly 
maintaing that ‘‘new blood [is] needed in trial-examiner field’’ and 
that current appointment and promotion practices should be drastically 
altered. He apparently envisions the bringing in, as new blood, of ex- 
perienced and qualified men to add to and replace in large part men 
now classified as examiners. Neither the Interstate Commerce Commis- 
sion nor the Civil Service Commission can ignore the long years of 
service and important work done by the present I. C. C. examiners, 
when the former exercises its right of appointment and the latter makes 
rules in respect thereto. These examiners have already qualified under 
the Civil Service. In so far as they are subject to the provisions of 
Section 11, it appears reasonably certain that they will be selected under 
that section and approved by the Civil Service Commission. 

The theory as to ‘‘new blood”’ is a good one and the Interstate Com- 
merce Commission has endeavored to recruit its forces in large measure 
outside its own ranks. However, it has properly felt that there should 
be an incentive for promotion of qualified men within its service to the 
position of examiner. In this manner also it has obtained able and 
competent men. As previously indicated it has to some extent recruited 
its examiners from young, capable and ambitious men recently gradu- 
ated from college. All of these means are desirable and should be con- 
tinued. 

The training of new men for examiners in the important work of the 
Commission takes time. Moreover, some men who have had experience 
in conducting hearings, as for example a municipal judge, may find con- 
siderable difficulty in analyzing evidence such as that presented to the 
Commission and in writing a report in respect thereto. The problems 
of rate and ton-mile earnings, valuations, costs, and capitalizable as- 
sets, among other things, seem difficult to understand, and certain types 
of minds are almost incapable of understanding them. The process of 
selection is after all to a large extent one of trial and error. The theory 
that the Interstate Commerce Commission by some sort of magic could 
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almost overnight be supplied with a new set of examiners, eager for 
work and competent to perform it in a manner superior to that now 
performed by examiners at the Commission would lead to disappoint- 
ment for reasons that have been previously indicated. 

There appears to be a tendency in some circles to deride and adverse- 
ly criticise administrative agencies generally, including the Interstate 
Commerce Commission, with the thought that this may indicate that a 
great accomplishment has been wrought in bringing about enactment 
of the Administrative Procedure Act. Unfair and unwarranted im- 
pressions have thus been created in some minds as to the Interstate 
Commerce Commission and other agencies. The Civil Service Com- 
mission, it is believed, has more discriminating judgment and can ap- 
praise the Interstate Commerce Commission’s work, including that of 
its examiners, in its true light. 

The point now is to see that those administering the Administrative 
Procedure Act are given a fair opportunity to accomplish its beneficent 
purposes, including the important one of bettering the position of ex- 
aminers. 




















Wage-Hour Law—Status Of Motor 
Carrier Employees* 


By Perer T. BEARDSLEY, 
Attorney, American Trucking Associations, Inc. 


The Fair Labor Standards Act, often referred to as the Wage-Hour 
Law, was approved June 25, 1938. The purpose of the law, purely so- 
cial-economie in nature, was two-fold: to eliminate so-called ‘‘substan- 
dard’’ working conditions and to spread available employment. The 
Act was not the first of its kind passed by a legislative body; over the 
years several such laws previously enacted had been declared unconstitu- 
tional on the ground that they constituted invalid attempts by the Con- 
gress to regulate activities of a purely local nature or were beyond the 
powers of a state to enact, in that they violated the freedom of contract 
guaranteed by the constitution. 

To achieve its dual purpose, the Act provided for a minimum wage 
and specified maximum hours beyond which overtime was required to 
be paid employees engaged in ‘‘commerce”’ or the ‘‘ production of goods 
for commerce,’’ as those terms were defined in the law. The minimum 
wage provided was set at not less than twenty-five cents per hour for 
the first year; not less than thirty cents for the next six years, and not 
less than forty cents thereafter. The hours which an employee might 
be worked before the payment of overtime was required were set at forty- 
four the first year, forty-two the second year and forty thereafter. A 
speed-up process was also incorporated in the law whereby industry 
committees were authorized to recommend minimum wages for specific 
industries (although not more than forty cents per hour) higher than 
the minimum specified by the law. By action of such a committee, the 
minimum wage for the property motor carrier industry was set at forty 
cents per hour, effective March 16, 1942. 

Exempted from the overtime provisions of the law were those em- 
ployees of interstate motor carriers ‘‘ with respect to whom the Interstate 
Commerce Commission has power to establish qualifications and max- 
imum hours of service.’’ It is this exemption provision which over 
the years has been the chief bone of contention between our industry and 
the Commission, on the one hand, and the Wage and Hour Administra- 
tor on the other. 

Because of various statements made by certain members of Congress 
who were in charge of the legislation, it was quite generally understood 
that employers who paid more than the minimum wage imposed by the 
Act and at least one and one-half times such minimum for overtime work, 
would be in compliance with the new law. However, in the celebrated 
Missel ease, [316 U. 8S. 572] the Supreme Court held that regardless of 





* This address was delivered on May 12, 1947, at the A T A Safety, Operations 
and Equipment Spring meeting in Denver, Colorado. Mr. Beardsley is regarded 
as an authority on the subject. He contributed an interesting article in the March, 
1946, issue of the Journal. 
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the amount of an employee’s pay, the Act required the employer to 
reinburse him for overtime at a rate of at least one and one-half times 
his ‘‘regular rate’’ rather than one and one-half times the minimum 
provided by the law. This decision by the Court caught many employers 
completely by surprise and presented their employees with large wind- 
falls in the way of past due overtime, plus liquidated damages. 

By the Motor Carrier Act of 1935, now Part II of the Interstate 
Commerce Act, Congress delegated to the Interstate Commerce Com- 
mission, among other powers, the power to establish reasonable require- 
ments, with respect to qualifications and maximum hours of service of 
- interstate motor carrier employees, in order to promote safety on the 
highways. Acting pursuant to this delegated authority, the Commission 
had begun to exercise its safety jurisdiction prior to the enactment of 
the Fair Labor Standards Act. On December 29, 1937, six months prior 
to passage of the Wage-Hour law, the Commission prescribed rules 
governing the hours of service of drivers of motor vehicles operated by 
common and contract carriers in the transportation of property in inter- 
state commerce. After a long series of hearings dealing with many dif- 
ferent aspects of its safety jurisdiction, the Commission capped its 
efforts by its report and order in Docket No. Ex Parte MC-2, in March, 
1941. Without going into great detail, suffice it to say that the Com- 
mission there held that employees of motor carriers performing the 
duties of drivers’ helpers, loaders, and mechanics, in addition to drivers, 
were engaged in work affecting the safety of operation of motor vehicles 
in interstate commerce and that these four classes of employees were 
therefore subject to its jurisdiction to regulate their qualifications and 
maximum hours of service. Despite the Commission’s assumption of 
jurisdiction over the classes of interstate motor carrier employees re- 
ferred to, the Wage-Hour Administrator through the medium of his 
Interpretative Bulletin No. 9, continued to set forth his opinion, square- 
ly in conflict with the Commission, as to the test for exemption of inter- 
state motor carrier employees from the overtime provisions of the Fair 
Labor Standards Act. The Administrator’s first Interpretative Bulletin 
provided that drivers of motor vehicles operating in interstate commerce 
were the only motor carrier employees exempt from the overtime 
provisions of the law, and that even they would not be considered ex- 
empt for any week in which they devoted over 20% of their time to 
activities not affecting safety of operation. Later, after the Commis- 
sion’s decision in Ex Parte No. MC-2, in the 5th Revision of his Inter- 
pretative Bulletin, the Administrator included the other three classes 
of employees whom the Commission had held subject to its safety juris- 
diction and lowered the percentage figure by which to determine ex- 
emption from 80% to at least 50%. Coupled with the Administrator’s 
Interpretative Bulletin No. 9 were attempts on the part of his inspection 
forces to break down the work of employees considered by the Commission 
to be subject to its safety jurisdiction into many categories and a division 
of these categories into activities which the Wage-Hour representatives 
felt affected safety and those which did not. For example, although 
the Commission’s decision in Ex Parte No. MC-2 simply referred to load- 
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ers as employees who load and unload motor vehicles, the Wage-Hour 
representatives insisted that an employee who spends 51% of his time in 
unloading vehicles could not be considered exempt from the overtime pro- 
visions of the Fair Labor Standards Act. 

All of you are familiar with the confusion which arose as a result of 
the attempt of the Wage-Hour Administrator to invade the domain dele- 
gated by Congress to the Interstate Commerce Commission and determine 
for himself which employees of interstate motor carriers were subject to 
the Commission’s safety jurisdiction and therefore exempt from the 
overtime provisions of the Wage-Hour law. I have no doubt that those 
of you whose operations have undergone inspection by Wage-Hour em- 
ployees are keenly aware of the difficulty to the motor carrier industry 
inherent in such a conflict. Once the Administrator’s Bulletin No. 9 
was launched on the sea of litigation, it became apparent that the courts 
themselves, state and federal, were hopelessly in conflict, both as to the 
question of jurisdiction in one or the other federal agency, and as to 
the extent of such jurisdiction. Some of the courts followed the Ad- 
ministrator’s Interpretative Bulletin No. 9 implicitly, holding that no 
employee of an interstate motor carrier who spent the greater part of 
his time during any work week on non-exempt activities could be con- 
sidered exempt from the overtime provisions of the Fair Labor Standards 
Act for that week. On the other hand, some of the courts took note of 
the Commission’s careful consideration of its safety jurisdiction and held 
that any employee whose duties were such as to place him within one 
of the four classes whom the Commission had held to be subject to its 
safety jurisdiction were, by operation of law, exempt from the over- 
time provisions of the Wage-Hour law. Still another type of decision 
was rendered by the Second Circuit Court of Appeals. This Court held 
that the Administrator’s so-called 51% interpretation was untenable, 
but went on to determine that an employee who devoted one full day a 
week to activities affecting safety of operation could reasonably be con- 
sidered exempt from the overtime provisions of the Wage-Hour law for 
such week. 

Until the decision of the Supreme Court on March 31 of this year in 
the Levinson and Ispass cases [67 S. Ct. 931], the impasse remained. 
In the Levinson case the employee sued his motor carrier employer on 
the theory that his work as a checker and terminal foreman did not 
affect the safety of operation, and that he was therefore entitled to over- 
time under the provisions of the Fair Labor Standards Act. He re- 
covered a substantial judgment against the carrier in the Municipal 
Court of Chicago, which judgment was reversed by the Illinois Appellate 
Court. The Appellate Court, noting that Levinson in addition to his 
work as a checker had supervised the activities of loaders, pointed out 
that the Commission had held that loaders employed by interstate motor 
carriers were subject to its safety jurisdiction. The Appellate Court 
went on to say that if loaders were subject to the Commission’s juris- 
diction, an employee who supervised and directed their activities was, 
with greater force, subject to this jurisdiction and that Levinson was, 
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therefore, exempt from the overtime provisions of the Fair Labor Stan- 
dards Act. The opinion of the Appellate Court of Illinois in the Levin- 
son case was affirmed by the Illinois Supreme Court. 

In the Ispass case, the employees sued the carrier on the theory that 
their work was merely that of ‘‘delivery clerks’’ and ‘‘ push-boys,’’ that 
it did not affect the safety of operations, and that they were therefore 
subject to the overtime provisions of the Fair Labor Standards Act. 
The carrier’s defense was that the labor performed by each of the plain- 
tiffs consisted primarily of that of a driver’s helper and loader and that 
they were therefore subject to the jurisdiction of the I. C. C. for pur- 
poses of safety and exempt from the overtime provisions of the Wage- 
Hour law. The District Court entered an opinion declining to determine 
the status of employees, but held the case open in order to give them 
an opportunity to present the question to the Interstate Commerce Com- 
mission. Plaintiffs informed the court that they did not intend to so 
apply to the Commission and requested the court to make final disposition 
of the case, whereupon the court dismissed the complaint. On appeal, 
the Cireuit Court of Appeals for the Second Circuit affirmed the judg- 
ment of the District Court as to one of the plaintiffs, holding him to be 
a helper within the Commission’s ruling in Ex Parte No. MC-2, but 
reversed the judgment of the court with respect to the other plaintiffs 
and remanded the case with instruction to enter judgment in their favor. 

A writ of certiorari was granted by the Supreme Court in both the 
Levinson and Ispass cases and the two cases were argued in immediate 
succession at the October, 1946, term of court. In the Levinson case the 
Supreme Court affirmed the judgment of the Supreme Court of Illinois, 
holding Levinson to be an employee subject to I. C. C. jurisdiction and 
exempt from the overtime provisions of the Fair Labor Standards Act. 
In the Ispass case, the Supreme Court vacated the opinion of the Court 
of Appeals for the Second Circuit and remanded the case to the District 
Court with instructions to determine whether the activities of plaintiffs, 
or any substantial part of their activities, come within the Commission’s 
definition of the work of a loader. 

It is interesting to note the specific language of the Court in remand- 
ing the Ispass case to the District Court, and I quote: 


‘In determining whether the activities, or any substantial part 
of the activities, of an individual come within those of such a 
‘loader,’ the District court shall not be concluded by the name which 
may have been given to his position or to the work that he does, 
nor shall the District Court be required to find that any specific 
part of his time in any given week must have been spent in those 
activities. The District Court shall give particular attention to 
whether or not the activities of the respective respondents included 
that kind of ‘loading’ which is held by the Commission to affect 
safety of operation.’’ 


Thus, it seems, the District Court is specifically instructed, not to 
arrive at its own conclusions as to whether or not the work of plaintiff 
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employees affects safety of operation, but to determine from the descrip- 
tion of their activities whether or not the Commission’s definition of a 
‘‘loader’’ set forth in Ex Parte No. MC-2 was intended to embrace em- 
ployees who perform such activities. 

There are some comforting conclusions which may be drawn from the 
Supreme Court’s decisions in the Levinson and Ispass cases. In the 
first place, the Administrator’s so-called 51% interpretation has been 
given the polite heave-ho. It will not be necessary in the future to follow 
an employee around with a stop-watch in order to determine exactly 
what percentage of his time is spent in each phase of his activities. All 
that will be necessary is bona fide classification of employees. We think 
it clear that any employee who regularly performs duties as a driver, 
driver’s helper, loader, or mechanic on vehicles operating in interstate 
commerce may properly be considered exempt from the overtime pro- 
visions of the Fair Labor Standards Act, without regard to the exact 
proportion of his time devoted to those activities which form the basis 
of his exemption. 

During the argument of these cases before the Supreme Court, one 
of the points made by the attorney arguing for the Wage and Hour Di- 
vision as amicus curiae was that unscrupulous employers might take ad- 
vantage of the motor carrier exemption by placing office or clerical em- 
ployees on the dock for a few moments a week in order to avoid the pay- 
ment of overtime required by the Wage-Hour law. Each of you will 
readily appreciate the futility of this argument. I am sure you will 
agree that such a scheme, even if it could be effected, would result in no 
economy to the carrier in the final analysis. Certainly, we do not anti- 
cipate any such effort by members of our industry and it is obvious that 
no court would look with favor upon such a device. 

I have tried so far to go generally into the background of the Fair 
Labor Standards Act and to interpret the application of the motor carrier 
exemption provisions of that Act to our industry in the light of the 
Supreme Court’s latest decisions. As you are all aware, there are other 
exemption provisions in the Act which may apply to employees in our 
industry. 

The Act exempts from both the wage and hour provisions employees 
in a bona fide executive, administrative, or professional capacity. How- 
ever, the Act specifically delegates to the Administrator the authority 
to define by regulation these types of exempt employees. The Adminis- 
trator has issued regulations defining executive, professional, and ad- 
ministrative employees and such regulations have been upheld generally 
by the courts. Thus, the employer who seeks to have an employee de- 
clared exempt from the provisions of the Wage-Hour law on the ground 
that he is one employed in an executive, professional, or administrative 
capacity, must be in position to show that the employee in question falls 
squarely within the definition laid down in the Administrator’s regu- 
lation. When the standards which must be complied with in order for 
the executive, professional, or administrative employee exemption to 
apply are taken into consideration, it is obvious that the employer him- 
self is in the best position to determine, in a given case, whether or not 
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one of his employees meets the definition of the Administrator. Even 
then, it is sometimes a very difficult task. There may be borderline cases 
in which, for example, it is almost impossible to tell whether an employee 
in a position which otherwise qualifies as an exempt one, spends not more 
than 20% of his time in the performance of the same duties as the non- 
exempt employees under his directions. When there is any real doubt 
as to whether or not one of these exemptions applies, the employer may 
save himself a lot of grief and a good deal of money by considering such 
an employee covered by the Act. 

I should like to turn next to the question of coverage of intrastate 
motor carriers of property. It seems entirely logical for such a carrier 
to assume that his operation is not subject to the Wage-Hour law at all. 
However, such an attitude may have very bad results. It should be re- 
membered that section 3 (j) of the Act reads: 


‘ 


‘... and for the purposes of this Act an employee shall be deemed 
to have been engaged in the production of goods if such an employee 
was employed in producing, manufacturing, mining, handling, trans- 
porting, or in any other manner working on such goods, .. .”’ 


Because of this broad definition of production, some of the courts— 
notably the Sixth Circuit Court of Appeals—have held that intrastate 
transportation by a motor carrier of products which, after further proc- 
essing, are shipped out of state, constitutes ‘‘ production of goods’’ with- 
in the meaning of the law. All of us know that the motor carrier whose 
activities are purely intrastate is not subject to the jurisdiction of the 
Interstate Commerce Commission. It naturally follows that the Com- 
mission has no jurisdiction over any of the employees of such a motor 
carrier for safety purposes. If the decision of the Sixth Circuit Court 
of Appeals stands as the law, intrastate motor carriers will in many 
instances be held to be engaged in the production of goods for commerce 
and subject to the coverage of the Act. Whether or not coverage of their 
employees will extend only to the drivers of their vehicles, or reach 
down into their whole organization, is a matter which remains for de- 
velopment by the courts in future litigation. It is, of course, to be 
hoped that the Supreme Court will eventually decide that intrastate 
motor carriers, at least those who carry for hire, are not covered by the 
provisions of the Fair Labor Standards Act. However, it is certainly no 
overstatement to say that at this time we are not at all optimistic with 
regard to this matter. 

Finally, something should be said relative to the legislative efforts 
which have been made to amend the Fair Labor Standards Act since 
its enactment in 1938. In 1940, amendatory legislation intended to ex- 
pand and liberalize the Act was reported out of the House Labor Com- 
mittee. So many amendments considered inimical to the best interests 
of labor by the Chairman of the Labor Committee were made to this 
legislation that a determined fight had to be made in order to have the 
bill sent back to the Committee, where it remained. 

At the last session of Congress, Senator Pepper introduced a bill 
(S. 1349) to amend the Fair Labor Standards Act. Among other things 
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the bill would have reduced the interstate motor carrier exemption to 
those employees over whom the Commission had actually issued regu- 
lations governing their qualifications and maximum hours of service, 
that is, drivers. ATA testified on this bill, in hearings before both the 
House and Senate. We asked that the bill be amended in such a manner 
as to restore the original intent of Congress, which was that employers 
who paid the minimum wage or more, and at least one and one-half 
times such minimum for overtime hours, would be considered in com- 
pliance with the law. Further, we pointed out that the railroads, our 
chief competitors, are not subject to the overtime provisions of the law 
and requested that our industry also be relieved of compliance with 
those provisions, in order to achieve the ‘‘fair and impartial regulation”’ 
of all transportation agencies required by the National Transportation 
Policy. Further, we asked that the definition of ‘“produced’’ be so 
amended as to make it clear that for-hire motor carriers of property 
operating in intrastate commerce should not be considered subject to 
the provisions of the law. After being amended, the bill passed the 
Senate. It went no further on the House side than the Labor Com- 
mittee where it was pigeonholed, we believe, because of that Committee’s 
fear as to the results if it were reported to the House. 

At the present time there is on the President’s desk awaiting his 
signature or veto, the legislation originally introduced by Congressman 
Gwynne of Iowa, and styled the Portal-To-Portal Act of 1947. In addi- 
tion to banning most if not all portal-to-portal claims, the bill would 
go a long way toward alleviating many of the inequities which have 
arisen as a result of the very broad judicial construction which the Wage- 
Hour law has received. Among other things, the bill provides a two- 
year statute of limitations on suits brought under the Act. As you 
know, at the present time state statutes of limitation apply to such suits, 
and many of the states have limitations periods of as much as six years, 
and in some cases possibly longer. In fact, Maryland, which has recently 
shortened her limitations period, used to allow employees twelve years 
in which to institute actions under the Fair Labor Standards Act. 

In addition to providing a uniform limitations period of two years, 
the bill sets up reliance on past administrative rulings as a complete 
bar to actions for minimum wages or overtime compensation, whether 
or not the administrative ruling is later modified or rescinded or de- 
termined to be invalid by judicial authority. This is a most important 
and necessary feature—too often in the past employers have relied 
on a ruling or interpretation by the Administrator for long periods of 
time, only to have the ruling changed and to learn, to the tune of heavy 
damages, that their reliance thereon did not excuse their innocent viola- 
tion of the Act. 

Further, in those cases where an employer’s violation of the Act 
is in good faith and based on reasonable grounds, the bill authorizes 
the court to excuse all or part of the liquidated damages which would 
otherwise accrue as a result of the violation. 

What the future will bring in the way of social legislation is im- 
possible to forecast. Certainly, however, our industry must be ever 
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alert to do all in its power to prevent the enactment of legislation so 
paternalistic in its nature and productive of expensive, time-consuming 
litigation as the Fair Labor Standards Act. The elimination of sweat- 
shop working conditions is one thing—the judicial construction and 
administration which the Wage-Hour law has received is quite another! 
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MR. WILLIAM T. FARICY BECOMES HEAD OF ASSOCIATION OF AMERICAN 
RAILROADS. 


Mr. William T. Faricy, Vice-President and General Counsel of the 
Chicago & North Western Railway, has been elected President of the 
Association of American Railroads and has entered upon the perform- 
ance of the important duties of this office. 

Mr. Faricy, who is fifty-four years of age, is a native of St. Paul, 
Minnesota. Most of his railroad experience has been with the Chicago & 
North Western System and its subsidiaries. He has served as Chair- 
man of the Western Conference of Railway Counsel and as a member of 
the Association’s Public Relations Advisory Committee. He is a gradu- 
ate of the College of St. Thomas in St. Paul and of the St. Paul College 
of Law. He had combat service in World War I as an infantry Captain. 

Mr. Faricy, who is a member of the Practitioners Association, is 
well known in the Association. His reasonable attitude and natural 
friendliness may be expected to do much to build up good will for the 
railroads. At the same time he is aggressive and fearless and can be re- 
lied upon to forward constructive measures on behalf of the railroads 
and stand his ground under attack. 

Mr. Faricy has a difficult task of measuring up to the high stand- 
ards set by his immediate predecessor, Judge R. V. Fletcher, another 
member of this Association and highly respected and admired by ship- 
pers as well as railroads throughout the country. 

The Practitioners Association extends its best wishes to Mr. Faricy 
as the new President of the Association of American Railroads. 





EXPEDITIOUS DISPOSITION OF CONTESTED APPLICATION OF WATER 
CARRIER FOR TEMPORARY AUTHORITY. 


An interesting illustration of expeditious action by the Commission 
in a contested case is to be found in the decision of Division 4, on March 
26, 1947, Docket No. W-896 (Sub-No. 1 TA), Newtex Steamship Corpora- 
tion Temporary Authority. 

In that case application was filed by the Newtex Steamship Corpora- 
tion on March 3, 1947, for temporary authority under Section 311(a) of 
the Interstate Commerce Act to operate between certain north Atlantic 
ports, on the one hand, and certain Texas Gulf ports, on the other. A 
hearing was held on March 18, before Division 4, consisting of Com- 
missioners Mahaffie, Miller and Rogers. The case was submitted for 
decision on that date and decided on March 26, in a report which was 
served the same day. 

Although the case was vigorously contested by the applicant and 
protestants, the testimony, as a result of cooperation of counsel and un- 
der the spur of an alert and able presiding Commissioner, was condensed 
to only 172 pages with elimination of much which might have been time- 
consuming and of no controlling importance. 
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The Division not only heard the testimony in one day but also heard 
oral argument on the same day. No briefs were filed. No petition for 
reconsideration was submitted. And within a period of twenty-three 
days from the filing of the application, the case was finally disposed of. 
This appears to be an example of much that can be accomplished by 
cooperation of counsel in a litigated case. 














Ghosts In The Law 


By Epwarp DuMBAULD * 


Among the ‘‘ghosts . . . in the law,’’ of which Mr. Justice Holmes 
spoke, we may surely number a provision which appears on the statute 
books in spite of the fact that it was deleted by amendment during 
consideration of the legislation by the Congress. 

Such a legal apparition, it is believed, can be found in the sentence 
of the Urgent Deficiencies Act of October 22, 1913, which requires serv- 
ice of notice upon the Attorney General of the State when an appeal is 
taken from a final decree in a suit to set aside an order of the Interstate 
Commerce Commission.” 

Many practitioners are unaware of this requirement, and fail to 
comply with it. Those who do serve the notice in accordance with the 
statute are doubtless often perplexed, and ask themselves what purpose 
is served by such a superfluous step, and wonder how and why such a 
provision came to be incorporated in the law. 

The following discussion will demonstrate that this language re- 
sults from a clerical error; that the sentence originally was part of a 
provision relating to suits to enjoin State action, not orders of the Inter- 
state Commerce Commission; that this provision was deleted in the 
Senate during consideration of the bill; but that somehow the sentence 
which was stricken out by the Senate reappeared in the version of the 
bill thereafter submitted to the House, in which the Senate amendments 
were supposedly indicated, but this particular change was overlooked. 

The Urgent Deficiencies Act of October 22, 1913 originated as H. R. 
7898 in the 63rd Congress, Ist Session. It abolished the ill-starred Com- 





* Member of the Pennsylvania, United States Supreme Court, and Interstate 
Commerce Commission bars; author of /nterim Measures of Protection in Inter- 
national Controversies (1932), Thomas Jefferson, American Tourist (1946), “Inter- 
state Commerce and the Mode of Admission of States into the Union,” 12 I. C. C. 
P. J. (1945) 908, and other articles in legal periodicals; Special Assistant to the 
Attorney General; member of Special Committee of Association of I. C. C. Prac- 
titioners on review of I. C. C. decisions. The views expressed herein are those of 
the author, and do not necessarily reflect those of any governmental agency or 
other organization. 

1“Legal obligations that exist but can not be enforced are ghosts that are 
seen in the law but that are elusive to the grasp.” The Western Maid, 257 U. S. 
419, 433 (1922). 

2“A final judgment or decree of the district court may be reviewed by the 
Supreme Court of the United States if appeal to the Supreme Court be taken by 
an aggrieved party within sixty days after the entry of such final judgment or 
decree, and such appeals may be taken in like manner as appeals are taken under 
existing law in equity cases. And in such case the notice required shall be served 
upon the defendants in the case and upon the attorney general of the State.” 38 
Stat. 220-1; 28 U. S. C. 47a. The latter reference gives the fourth word of the last 
sentence as “cases.” Where such a discrepancy occurs, the statutes at large pre- 
vail. Stephen v. United States, 319 U. S. 423, 426 (1943). 

8 Because of this failure, numerous motions to affirm filed by the Government 
and the Commission carry a footnote calling attention to the lack of such service. 
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merce Court, transferring the jurisdiction of that body to district courts, 
specially constituted with three judges sitting. The Commerce Court, 
a tribunal of five judges, was established by the Mann-Elkins Act of 
July 18, 1910 (36 Stat. 539); when it ceased to be the agency for re- 
view of Interstate Commerce Commission orders, Congress was of the 
opinion that such review was a function too important to be entrusted to 
a single judge,* and followed the precedent established by several stat- 
utes providing for three-judge courts.» The Mann-Elkins Act, in See- 
tion 17, provided for an expedited hearing by a three-judge court on 
applications for an interlocutory injunction suspending or restraining 
the enforcement of a State statute.® 

The paragraph relating to three-judge courts which appears in the 
Urgent Deficiencies Act originated in much its present form in the bill 
as submitted by Mr. Fitzgerald, Chairman of the House Committee on 
Appropriations." When it came before the Senate,’ the paragraph con- 
tained, immediately after the provision regarding the manner of taking 
appeals, the following two sentences, relating, like Section 266 of the 
Judicial Code, to suits to enjoin State action: 





4Dobie, Handbook of Federal Jurisdiction and Procedure (1928) 11. Before 
creation of the Commerce Court, Commission orders were reviewed by three-judge 
Circuit Courts, as provided in Section 5 of the Hepburn Act of June 29, 1906 (34 
Stat. 584, 592). The provisions of the Expediting Act of February 11, 1903 (32 Stat. 
823), providing for hearing by a court of not less than three judges, were thereby 
made applicable to suits to set aside Commission orders. The Hepburn Act made 
Commission orders binding upon carriers (34 Stat. 589, 591), and hence necessitated 
some provision for court review of such orders. Prior to the Hepburn Act, there 
was no occasion for review proceedings, since Commission orders could be enforced 
only through judicial action. See | Sharfman, The Interstate Commerce Commission 
(1931) 22-24, 27. The scope of judicial review under the Hepburn Act was not 
clarified until the Supreme Court’s decision in Interstate Commerce Commission v. 
Illinois Central R. R. Co., 215 U. S. 452, 470 (1910); there having been a sharp 
conflict in the Congress between the partisans of broad and narrow review, as a 
result of which the statutory language was not explicit in its terms but simply 
provided that “jurisdiction to hear and determine such suits is hereby vested in 
such courts” (34 Stat. 592). 

5 Three-judge expediting courts for equity suits brought by the United States 
under the Sherman Antitrust Act and the Interstate Commerce Act had been pro- 
vided for under the Act of February 11, 1903 (32 Stat. 823), amended by the Act 
of June 25, 1910 (36 Stat. 854). Three-judge courts had also been provided for in 
Section 17 of the Mann-Elkins Act (36 Stat. 557). 

6 This provision was carried forward as Section 266 of the Judicial Code of 
March 3, 1911 (36 Stat. 1162, 28 U. S. C. 380). It was amended by the Act of 
March 4, 1913 (37 Stat. 1013). The Act of February 13, 1925 (43 Stat. 938) pro- 
vided that in cases under Section 266 the final hearing also should be before a 
three-judge court, and that a direct appeal to the Supreme Court might be taken 
from the final decree in such cases. See Pogue, “State Determination of State Law 
and the Judicial Code,” 40 Harv. L. Rev. (1928) 623, 625-8; Hutcheson, “A Case 
for Three Judges,” 47 Harv. L. Rev. (1934) 795, 810. 

7H. Rep. No. 64, 63rd Cong. Ist Sess., 50 Cong. Rec. 4527, 4622. i 

8S. Rep. No. 116, 63rd Cong. Ist Sess., and accompanying print of the bill 
dated October 2, 1913. The Senate’s amendments are designated by number in the 
print of October 7, 1913, for use of the House. These documents are available in 
the Interstate Commerce Commission library. 
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14 The provisions of this section shall also apply to the 

15 issuing and granting of preliminary injunctions and restrain- 
16 ing or stay orders suspending the enforcement, operation, 
17 or execution of, or setting aside, orders made by any ad- 

18 ministrative board or commission created by and acting 

19 under the statutes of a State. And in such case the notice 
20 required shall be served upon the defendants in the case 

21 and upon the attorney general of the State.® 


On October 2, 1913 the Senate began reading the bill for amend- 
ments, those offered by the Committee on Appropriations to be first con- 
sidered.2° On October 3, 1913 the reading of the bill was resumed, be- 
ginning on page 38, line 7. A Committee amendment was agreed to." 
Thereupon, Senator Walsh of Montana pointed out that the two above- 
quoted sentences relating to State agencies were out of place in a bill 
dealing with Interstate Commerce Commission orders. Senator Over- 
man, in charge of the bill, accepted the suggestion that these two sen- 
tences be stricken. Senator Walsh moved ‘‘to strike out those sentences,”’ 
and the amendment was agreed to.'* Nevertheless, the second of these 
two sentences was not deleted but remained in the bill when the print of 
October 7, 1913 was submitted to the House.’* Accordingly, the sen- 
tence appears in the statutes at large,’* as a ‘‘ghost in the law,’’ to vex 
practitioners today in taking an appeal to the Supreme Court. 


Appendix 


The complete colloquy in the Senate relating to the deletion of the 
sentence requiring service of notice on the Attorney General of the State 
is as follows (50 Cong. Rec. 5408-9, Friday, October 3, 1913) : 


Mr. WatsH. Mr. President, a further word of explanation. On 
page 38, line 14, is the following: 


The provisions of this section shall also apply to the issuing and 
granting of preliminary injunctions and restraining or stay orders sus- 
pending the enforcement, operation, or execution of, or setting aside, 
orders made by any administrative board or commission created by and 
acting under the statute of a State. 


® These two sentences are reproduced from page 38, lines 14-21, of the print 
of October 2, 1913. 

1050 Cong. Rec. 5386. 

1150 Cong. Rec. 5408. 

1250 Cong. Rec. 5408-9. Senator Walsh specifically stated, in response to a 
question from Senator Borah, that his amendment deleted both sentences, beginning 
at line 14 and ending with the word “State” in line 21, and not stopping with the 
word “State” in line 18[19]. Though the word in the latter line does not come at 
the end of the line, the clerical error in failing to delete the second sentence is 
doubtless an instance of the common error of homoioteleuton. See B. H. Streeter, 
The Four Gospels (4th ed. 1930) 414, 565. 

13 See page 42, lines 5-7, in the print of October 7, 1913. In that print the 
Senate’s amendments are designated by number. Senate amendments were accepted 
in the Conference Report, No. 91, 63rd Cong. Ist. Sess. 50 Cong. Rec. 5551-5612. 

14 38 Stat. 220-1. 
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That, as I understand, is the tenor and effect of the recent amend- 
ment adopted to section 266. 


Mr. OverMAN. The Crawford amendment. 
Mr. WatsH. Why put it in here? It is the law. 


Mr. OverMAN. I think, really, its provisions are embodied in the 
amendment recommended by the committee on page 36. 


Mr. WatsH. No; that part of the bill applies only to orders made 
by the Interstate Commerce Commission. 


Mr. OVERMAN. Yes. 


Mr. WatsH. This is a general provision, not referring to the In- 
terstate Commerce Commission, but apparently is entirely inappropriate 
here. It has application to injunctions generally; not in any action 
brought to review any order made by the Interstate Commerce Com- 
mission at all. 


Mr. OveRMAN. It is a House provision that the Senator is now 
reading. 


Mr. WatsH. Exactly. The Senator will understand, of course, that 
the Interstate Commerce Commission makes no order suspending the 
enforcement, operation, or execution of any orders made by any ad- 
ministrative board under a stay. 


Mr. OveRMAN. I see the point. 


Mr. WausH. Such an order as that would be made by one of the 
district courts in an action brought to restrain and enjoin the enforce- 
ment of such an order. This statute deals only with the review of orders 
made by the Interstate Commerce Commission, and the provision is 
entirely incongruous in this bill. 


Mr. OverMAN. Undoubtedly so; I agree with the Senator. 


Mr. WatsH. The matter is now entirely covered in a way that seems 
to be satisfactory to everybody. 


Mr. OverMAN. I think the Senator is correct about it. It has no 
place in this bill. It is a House provision, and my attention had not 
been called to it; but I see it has nothing to do with injunctions in this 
matter. 


Mr. Boran. Mr. President, down to what point did the Senator 
from Montana deem it necessary to go? 


Mr. WausH. It will extend to the word ‘‘State,’’ in line 21. It 
begins at line 14 and goes down to and includes the word ‘‘State,’’ in 
line 21—the two sentences. 
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Mr. BoraH. I thought the Senator stopped at the word ‘‘State,’’ 
in line 18. I was going to suggest that the next sentence seemed to be 
a part of it. 


THE VICE PRESIDENT. Does the Senator from Montana move to 
strike out those words? 


Mr. WatsH. I move to strike out those sentences. 
THE VIcE PRESIDENT. The amendment will be stated. 


Tue Secretary. On page 38, beginning with line 14, it is proposed 
to strike out that line and all down to and including the word ‘‘State,’’ 
in line 21, in the following words: 


The provisions of this section shall also apply to the issuing and 
granting of preliminary injunctions and restraining or stay orders sus- 
pending the enforcement, operation, or execution of, or setting aside, 
orders made by any administrative board or commission created by and 
acting under the statute of a State. And in such case the notice re- 
quired shall be served upon the defendants in the case and upon the 
attorney general of the State. 


THE Vice Present. The question is on agreeing to the amend- 
ment proposed by the Senator from Montana. 


The amendment was agreed to. 








The Commission Documents And Records Its 
Major In-Service Training Courses, 
Conducted Particularly For The 
Benefit Of Its Examiners. 


By letter, dated April 4, 1947, Hon. Clyde B. Aitchison, Chairman 
of the Interstate Commerce Commission, wrote Hon. Harry B. Mitchell, 
President of the Civil Service Commission as follows: 


For more than a quarter of a century it has been the policy of this 
Commission to conduct in-service training courses for the benefit of its 
personnel, particularly its force of examiners. 

It has seemed to us, in view of the requirements of the Administra- 
tive Procedure Act, that the major of these training courses should be 
documented and recorded, in order that due consideration may be given 
to them in the future evaluation of the qualifications of examiners who 
have taken these courses. Following up this purpose, upon the initia- 
tive of Commissioner Alldredge, who is in administrative charge of our 
Bureau of Formal Cases, the principal training courses conducted in the 
Commission for examiners over the last 25 years, that is, those which 
were required to be taken, and which ran more than six weeks each, have 
been carefully documented and described. In addition, numerous short- 
er courses, seminars, and lectures have been given by members of our 
staff, of which no formal record has been kept. 

I am taking the liberty of transmitting herewith six complete sets 
of the descriptive record of these major courses for use by your Com- 
mission and its staff. 


The Interstate Commerce Commission, Personnel Office, Bureau of 
Administration, then listed the following In-Service Training Courses. 


ADMINISTRATIVE LAW 
INTERSTATE COMMERCE ACT, AND RELATED ACTS 


By Water R. McFaruanp, LL.B., 


Examiner and Assistant Chief Counsel 
Interstate Commerce Commission 


This course covered approximately one year and two months, from 
October 9, 1919 to and including November, 1920, for approximately 
six hours per week. It was given by Mr. McFarland at the direction of 
Wilbur LaRoe, Jr., then Chief Examiner, to assembled classes of ex- 
aminers of the Interstate Commerce Commission in the Commission’s 
hearing rooms in Washington. 

This was the first such course conducted under the auspices of the 
Commission, and was a review and critical study of the regulatory acts 
generally known as the Interstate Commerce Act and acts related there- 
to, including their legislative history and development. The important 
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substantive provisions of each section were given special attention. Em- 
phasis was placed upon the interpretation and construction by the Com- 
mission and the courts of matters arising under the provisions of sections 
1, 2, 3, 4, 6, and 15 of the act. 


ADMINISTRATIVE LAW—INTERSTATE COMMERCE ACT, AND RELATED ACTS 
By F. C. Hmuyer, A.B., LL.B., 
Attorney Examiner Interstate Commerce Commission 
Assisted by 
M. O. Lorenz, A.B., Po.D., anp Henry C. Krenz, A.B., D.C.L. 


This course covered approximately one year and two months, from 
December 1, 1920 to and including January, 1922. It was given to as- 
sembled classes of examiners of the Interstate Commerce Commission 
for approximately twelve hours a week during that period. The classes 
were conducted in the hearing rooms of the Interstate Commerce Com- 
mission in Washington. This course provided a comprehensive review 
and detailed study of the regulatory acts generally known as the Inter- 
state Commerce Act and acts related thereto, including their legislative 
history and development. The important and controversial provisions 
of each section were given special attention, with emphasis upon the 
interpretation and construction by the Commission and the courts of 
matters arising under sections 1, 2, 3, 4, 6, and 15 of the act. 

An analysis and study of the transportation characteristics of ex- 
plosives was made; the nature and function of industrial railroads were 
studied ; a survey of the importance and use of transportation statistics 
was conducted ; the special services of weighing freight and the means of 
policing and ascertainment of the correct weights on all shipments were 
considered and studied ; and the operation of transit privileges was spe- 
cially dealt with. Finally, a study of the work of examiners, including 
instructions on the Commission’s Rules of Practice, the conduct of hear- 
ings, the type of evidence usually employed in building records in cases 
under these acts, report writing, and the preparation of itineraries, 
represented the concluding part of the course. 

Contributory lectures were given by M. O. Lorenz, A.B., Ph.D., Di- 
rector of the Commission’s Bureau of Statistics, embracing the applica- 
tion of statistics to rate-making, the subject of transit in connection 
with the transportation of property, misrouting, regulatory jurisdiction 
over such matters, etc.; and by Henry C. Keene, A.B., D.C.L., Attorney 
Examiner of the Commission, on the rules of evidence and procedure to 
be followed in Interstate Commerce Commission proceedings. 

In addition to the regular lectures, special lectures dealing with 
various phases of subjects covered in the course were given from time 
to time by officials of the various bureaus of the Commission. 
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ADMINISTRATIVE LAW 
INTERSTATE COMMERCE ACT, AND RELATED ACTS—FINANCE 


By Cou. W. A. Corston, LL.B., Director, 
Bureau of Finance, Interstate Commerce Commission 


Assisted By 
C. V. Burnsmwe, LL.B., Assistant Director, Bureau of Finance 


This course was conducted from April 15, 1921 to September 15, 
1921, for a minimum of two hours each week, and was given in the 
Commission’s hearing rooms in Washington to assembled classes of ex- 
aminers of the Bureau of Finance who had then been on the bureau’s 
staff for less than one year. 

The primary purpose of the course was to instruct the examiners 
in the provisions and purposes of sections 1 (18)-(22), 5, 15 (a) and 20 
(a) of the Interstate Commerce Act, and various sections of Transpor- 
tation Act, 1920, and other acts under which additional authority and 
new duties had then recently been given the Commission, and under 
which all matters for administrative handling of those sections, except 
section 1 (21), had been assigned to the Bureau of Finance; and in addi- 
tion to instruct the examiners (1) in rules and checks to be observed 
in the examination of applications, accounts and financial statements of 
railroads and the development of records in proceedings under these 
sections, and (2) in rules for preparing reports, certificates, orders 
and other formal documents. 

Another purpose of the course was to give the examiners a general 
knowledge of all functions of the Commission and of its practice and 
procedures. In this connection the ‘‘Hillyer Course’’ was reviewed, 
and the parts pertinent to the work of the Bureau of Finance and those 
relating to practice and procedure were discussed in class. Included in 
this course were talks or lectures by various members of the Commission, 
including Commissioners Meyer, Hall, Daniels and Eastman. 


ADMINISTRATIVE LAW—INTERSTATE COMMERCE ACT, VALUATION 


By E. I. Lewis, CommiIssIonEr, 
Interstate Commerce Commission 


Assisted By 


Frep N. Ouiver, A.B., LL.B. 
AND 
M. A. Pattison oF THE NEBRASKA Bar 


Under direction of Commissioner Lewis, assisted by Senior Attorney 
Fred N. Oliver and Principal Valuation Examiner M. A. Pattison, and 
following the valuation decision in Texas Midland Railroad, 75 I. C. C. 
1, a study course exceeding 30 hours’ class room attendance was con- 
ducted during 1927 for examiners and others, on the general subject of 
Carrier Valuation. The course covered general discussions, following the 
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pattern of the ground work principles of valuation announced in the 
above decision. The study assignments in addition to class room attend- 
ance included briefing of outstanding court decisions on this general 
subject, embracing: Common law rules of valuation, construction of 
statutes, provisions of statutes, value to be ascertained—fair value, evi- 
dential facts, depreciation, appreciation, valuation of franchises, rail- 
road valuation, railroad lands, rights in public domain—water rights, 
analysis of methods, hearings—protests, final value, court review. 


ADMINISTRATIVE LAW 
INTERSTATE COMMERCE ACT, AND RELATED ACTS 


By Warren H. Wacner, LL.B., LL.M., 
Assistant Chief Examiner, Interstate Commerce Commission 


This course, conducted by Mr. Wagner in the Washington hearing 
rooms of the Commission during the year 1927 for five or more hours a 
week, was for an assembled class of 30 examiners who had then been on 
the staff of the Commission for one year or less. The primary purpose 
of the course was to instruct those examiners in the preparation of re- 
ports and orders on the Commission’s pending proceedings, and in addi- 
tion thereto, to conduct a study and discussion of principal Commission 
decisions under the various sections of the Interstate Commerce Act. 
The ‘‘ Hillyer Course’’ was also reviewed, and all the material set forth 
in that course was discussed and analyzed. 


ADMINISTRATIVE LAW 
INTERSTATE COMMERCE ACT, RECAPTURE CLAUSE 


By E. I. Lewis, Commissioner, 
Interstate Commerce Commission 


Assisted By 


Sonicrror CHartes W. Neepuam, LL.B., LL.D. 
AND 
Assistant Souicrror O. E. Sweer, A.B., LL.B. 


Under direction of Division 1 of the Interstate Commerce Commis- 
sion, Commissioner Lewis, assisted by Solicitor Needham and Assistant 
Solicitor Sweet, conducted during 1929 in the Washington hearing rooms 
of the Interstate Commerce Commission, an assembled study course of 
50 hours’ class attendance for examiners and attorneys. The first as- 
signment in this course was to a committee of seven attorneys of the 
law section of the Commission, who prepared a program for study in 
connection with the recapture of excess income of carriers under the 
provisions of section 15a and the Transportation Act, 1920. Thereafter, 
this course consisted of 33 formal topics upon which research was made. 
This material, now in type of 500 pages, was prepared and discussed in 
class assembly by 17 selected employees of the Commission. The course 
also included a study of reports of Commission proceedings and court de- 





634 I. C. C. PRACTITIONERS’ JOURNAL 





cisions on this general subject, and briefs of those reports and decisions 
were written and discussed in class assembly. More than 800 pages of 
material were developed in this phase of the study. 


ADMINISTRATIVE LAW 
INTERSTATE COMMERCE ACT, AND RELATED ACTS 


By Frank E. Mutten, B.S., LL.B., Head Examiner 
now Assistant Chief Examiner, Interstate Commerce Commission 


This course was conducted by Mr. Mullen from July 1, 1929 to 
March 31, 1931, in the Washington hearing rooms of the Interstate Com- 
merce Commission for assembled classes of junior examiners and others. 
It was given at regular periods in a systematic manner for six or more 
hours per week. The course began with an outline of the Act to Regulate 
Commerce. It then went into an analytical discussion of important 
amendments to the act; powers of Congress under the Commerce Clause; 
delegation of powers of Congress to the Commission; and judicial re- 
view of the Commission’s orders. Different features of the act were then 
taken up, beginning with section 1, in which a study was made of the 
carriers and transportation subject to the act; the carriers’ duty to pro- 
vide and furnish transportation upon reasonable request ; and a carrier’s 
right to refuse to render service over certain routes in order to protect 
its long haul. Continuing, other subjects were gone into, such as through 
routes and joint rates and carriers subject to section 15 (4), including 
instances where water and rail carriers were involved; the right of a 
carrier to its long haul as affected by section 3; routes under distance 
scales fixed by the Commission; transit arrangements as they affect a 
earrier and its long haul; misrouting of freight; reasonableness of rates; 
unjust discrimination under section 2 and undue preference and preju- 
dice under section 3; the history of demurrage charges, rules and regu- 
lations; and Commission and court decisions relative to all of the above 
subject matter. The study course ended with a discussion of the ques- 
tion of limitation of action under the statute and the Commission’s 
Rules of Practice. 


ADMINISTRATIVE LAW—INTERSTATE COMMERCE ACT 
PART 11, MOTOR CARRIER ACT 


By Wier A. Hi, LL.B., Chief, Section of Complaints 
Bureau of Motor Carriers, Interstate Commerce Commission 


Assisted By 


JAMEs F. Pinkney, A.B., LL.B., 
Assistant Chief of Section} 
AND 
Pau Corte, LL.B., Examiner ? 


The in-service training program for examiners in the Section of 
Complaints, Bureau of Motor Carriers, Interstate Commerce Commission, 


1Succeeded Mr. Hill as Chief of Section. 
2 Succeeded Mr. Pinkney and is now Chief of Section. 
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since 1935 has been through meeting of those examiners, in the offices 
of the Commission, at which the Chief of the Section or his assistants 
preside. It has been the practice to assign to an experienced examiner 
a subject upon which he prepares a written article, the substance of 
which he usually delivers as a lecture at a future meeting of the exam- 
iners. After such lecture, the meeting usually takes the form of open 
discussion on the subject of the lecture, and in addition thereto, im- 
portant decisions of the Commission and the courts pertaining to matters 
over which the Commission has jurisdiction are analyzed and discussed, 
including: administrative practices; the writing of recommended, pro- 
posed, and final reports and orders; the handling of petitions; the Com- 
mission’s jurisdiction over rates, finance, and application matters; the 
relation between the Commission and State regulatory bodies; and other 
matters pertaining to the Commission’s duties in regulating motor car- 
riers. This in-service training program is continuous and is used to 
train new examiners. 


ADMINISTRATIVE LAW—INTERSTATE COMMERCE ACT, TARIFFS 


By R. D. Hagerman, LL.B., 
Assistant Chief, Section of Tariffs, Bureau of Traffic, 
Interstate Commerce Commission 


This course consisted of 125 one-hour classes held twice a week in 
the offices of the Interstate Commerce Commission during the period 
October, 1944 to May, 1946, inclusive. It was conducted primarily for 
tariff examiners in the Commission’s Bureau of Traffic, but was also 
available to certain employees then candidates for examiner positions in 
the Bureau of Formal Cases. 

The subjects taught included a thorough discussion of tariff con- 
struction and interpretation; the territorial application of tariffs; the 
different types of rates, e.g., local, joint, through, legal v. lawful; tariff 
rules and charges affecting weights, classification and exceptions to 
classification, terminal services, special tariffs, and division of revenue 
derived from rates. Finally, the course developed into a discussion of 
Commission and court decisions on such matters and a study of the Com- 
mission’s Tariff Circular No. 20. It was completed after the student 
body had finished written examinations on the subject matters taught. 

This course has been typed (542 pages) and it is the objective of 
the Bureau of Traffic to keep it current to be used as a basis for teaching 
new employees how to better perform this regulatory tariff work. 


ECONOMICS OF TRANSPORTATION—COST FINDING 


By Forp K. Epwarps, Pu.D., 
Head Cost Analyst, Interstate Commerce Commission 


This course, consisting of approximately 30 one-hour lectures de- 
livered during the spring and fall of 1946 and the spring of 1947, was 
given to assembled classes of examiners, the classes being conducted 
in the hearing rooms of the Interstate Commerce Commission in Washing- 
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ton. The course provided a comprehensive review of the principles and 
procedures in the application of cost finding for rate-making purposes, 
The course consisted of an analysis and interpretation of the funda- 
mental nature of costs with particular relation to the meaning and 
significance of the out-of-pocket or variable expenses, the constant or 
fixed expenses and the joint expenses, and the significance of each with 
relation to rate making; the nature of the studies made to identify the 
out-of-pocket, constant, and joint costs; the underlying rationale of 
cost finding involved in the association of various groups of expenses 
with the applicable transportation performance units, the computation 
of the unit costs, and the application of such unit costs to the traffic 
handled ; the growth and development of formalized procedures in cost 
finding for each agency of transportation and for various specialized 
services performed by each agency; and the application of cost-finding 
procedures under a wide range of circumstances and conditions. 


Collateral reading included the following: 


1. Study of Rail Cost Finding for Rate Making Purposes, 
California Public Utilities Commission, 1938 ; 

2. The Meaning and Significance of the Out-of-pocket, Constant, 
and Joint Costs in Motor Carrier Operation, I. C. C. State- 
ment No. 4614, Bureau of Transport Economics and Sta- 
tistics ; 

3. Explanation Of The Development Of Motor Carrier Costs 
With Statement As To Their Meaning And Significance, 
Bureau of Transport Economies and Statisties (Cost Sec- 
tion), October 1946; 

4. ‘‘Cost Analysis in Transportation’’ by Ford K. Edwards 
and discussions of this paper by D. Philip Locklin and 
Hampton K. Snell, Proceedings of the American Economic 
Association, January 1947; 

5. ‘‘Out-of-pocket Costs in Railroad Freight Rates,’’ by G. Lloyd 

Wilson and J. R. Rose, Quarterly Journal of Economics, 

Vol. LX, No. 4, Aug. 1946. 































Some Advantages In Having District Chapters 
Of The Association. 


Mr. E. L. Peterson, Secretary, Kansas City Chapter, of the Associ- 
ation of the Interstate Commerce Commission Practitioners, in a recent 
letter to Mr. John B. Fowler, Traffic Commissioner, Merchants Exchange 
of St. Louis, points out some of the advantages of local chapters of the 
Association as follows: 


‘Our experience with the Kansas City Chapter has been ex- 
tremely encouraging. Summarized, some of our experiences are: 


1. Many of the practitioners are out of touch with other prac- 
titioners, resulting in a loss of interest. A local Chapter brings 
them together and revives their interest in mutual problems. This 
ig particularly true of nearby smaller communities. 


2. Kansas City membership in the National Association has 
doubled since organizing the Kansas City Chapter. This has been 
heartening to the national officers who are fighting our legislative 
battles. 


3. A very interesting educational program controls our monthly 
meetings. 


4. We are getting acquainted with other practitioners in our 
community. 


5. The National Office keeps us advised of all pending legisla- 
tion of interest to practitioners. 


6. We feel that we are in a position to effectively express our- 
selves when necessity demands.’’ 





Two Interesting State Court Decisions As To 
Alleged Unlawful Practice Of Law By 
(a) An Industrial Relations Consultant 
And (b) A Certified Public 
Accountant. 


In a decision by Vice Chancellor Bigelow in Chancery Court of 
New Jersey in Louis Auerbacher, Jr., et al v. Charles A. Wood (On bill 
ete. 147/13, April 30, 1947), it was held that while the Bar Association 
could maintain a suit to enjoin the unlawful practice of law, legal ad- 
vice or information furnished by an industrial relations consultant 
does not constitute the practice of law, provided no separate fee is 
charged for such legal advice and the legal question is subordinate and 
incidental to a major non-legal problem. 

In a somewhat similar decision, the Supreme Court of New York in 
In re New York County Lawyers Association, on March 18, 1947, keld 
that a New York certified public accountant who advised his client in 
respect to federal income taxes did not practice law unlawfully even 
though the accountant gave advice in a consulting capacity. The opinion 
of the Court is recorded in United States Law Week, March 25, 1947. 


THE NEW JERSEY COURT DECISION AS TO CLAIMED UNAUTHORIZED 
PRACTICE OF LAW BY AN INDUSTRIAL RELATIONS CONSULTANT 


There are set forth below the syllabus and opinion of the court in 
the Louis Auerbacher, Jr., case above mentioned. 


April 30, 1947 


1. A bar association can maintain a suit to enjoin the unlaw- 
ful practice of the law and Chancery has jurisdiction to grant re- 
lief. 

2. An industrial relations consultant’s use of his knowledge 
of the law in determining what measures he shall recommend to his 
clients, does not constitute the practice of the law. 

3. Legal advice or information given by an industrial rela- 
tions consultant, does not constitute the practice of law, provided 
no separate fee is charged for it and the legal question is subordi- 
nate and incidental to a major non-legal problem. 

4. He cannot, even as a minor part of his work, perform serv- 
ices which are customarily reserved to members of the bar, such as 
drawing wills. 

5. The representation of the employer in the adjustment of 
grievances and in collective bargaining is not, per se, the practice 
of law. 

6. An agency of the Federal government, acting by virtue of 
an authority granted by Congress, may regulate the representa- 
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tion of parties before such agency. The State is without power to 
interfere with such determination or to forbid representation be- 
fore the agency by one whom the agency admits. 


Messrs. Louis Auerbacher, Jr., George W. C. McCarter, Milton T. 
Lasher, Samuel J. Kaufman, for the Complaints. 


Messrs. Pitney, Hardin, Ward and Brennan (Mr. William J. Bren- 
nan, Jr.) for the Defendant. 


OPINION 


Bigelow, V. C. 


This is a suit to enjoin what complainants charge to be the 
unlawful practice of the law by the defendant, Charles A. Wood. 
Mr. Wood is not licensed to practice in New Jersey. The complain- 
ants are the Essex County Bar Association, a committee of the 
State Bar Association, and Louis Auerbacher, Jr., an attorney and 
counsellor at law. 

The defendant at the outset challenges the title of complain- 
ants to maintain the suit and the jurisdiction of Chancery to 
grant relief. Discussion in this court, however, is foreclosed by 
Unger v. Landlords Management Corp., 114 N. J. Eq. 68, which 
settles the question in favor of complainants. In our sister states 
also, during the past fifteen years, courts of equity have frequently 
enjoined the unlawful practice of the law at the suit of a bar as- 
sociation. Chicago Bar. Assn. v. United Taxpayers Assn., (TIl.) 
38 N. E. (2) 349; Lowell Bar Assn. v. Loeb, (Mass.) 52 N. E. (2) 
27; Fitchette v. Taylor, (Minn) 254 N. W. 910; 94 A. L. R. 356; 
Dworken v. Apartment House Owners Assn., (0) 176, N. E. 577; 
Childs v. Smeltzer, (Pa) 171 A. 883; Paul v. Stanley, (Wash.) 12 
Pac, (2) 401; Merrick v. American Security Etc., Co., 107 F. (2) 
271. This jurisdiction perhaps grows from a realization that an 
injunction is an effective means for protecting the public, and is less 
harsh than an indictment, and from the fact that bar associations, 
are well fitted to perform the public functions of prosecuting the 
cause. Recognition in New Jersey of the public aspect of bar as- 
sociations is found in R. S. 2: 17-2; 2: 23-1; etc.: Supreme Court 
Rule 14; In re N. J. State Bar Assn., 111 N. J. Eq. 234; 112 id. 
236 ; 112 id. 606; 114 id. 261. We proceed then to inquire whether 
the defendant is unlawfully practicing law, or rather was he about 
to do so when the suit was started. He had just opened an office 
in Montclair and begun to hunt a clientele, but when confronted 
with litigation, he deferred activities pending the outcome of the 
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suit. In this opinion, however, I will use the present tense as if 
he were actually doing what he plans to do if the court permits. 

The defendant is a consultant to employers in labor or in- 
dustrial relations. The subject of industrial relations as common- 
ly understood and as defined by defendant, begins with the proc- 
esses by which employees are obtained, then deals with their train- 
ing, provisions for their safety, health and welfare, morals build- 
ing, pension system, employee records, the settlement of grievances, 
wage administration, negotiations with unions and appearances 
before arbitrators and administrative agencies. In such matters, 
defendant purposes to assist the employer in the determination of 
policies, in the development of an organization fitted to carry out 
the policies and in the formulation of effective routine practices, 
He is ready, if called upon, personally to handle or aid in the 
handling of specific problems. For example, let us say, the avoid- 
ance of friction upon the promotion of a negro to a position there- 
tofore held by a white employee. Or the negotiation of a contract 
with a labor union. 

The relation between employer and his employee group and the 
duties of the former toward the latter, have become the subject of 
many statutes and governmental regulations. Of necessity, no one 
handling industrial relations, or acting as a consultant, can render 
effective service unless he is familiar with such statutes and regu- 
lations. He must be careful not to suggest a course of conduct 
which the law forbids. It seems to me clear that defendant’s 
knowledge of the law, and his use of that knowledge as a factor in 
determining what measures he shall recommend, do not constitute 
the practice of law; although I am aware of a suggested definition 
of the practice of law that includes the rendition of any sort of 
service which requires the use of any degree of legal knowledge or 
skill. Peo. ex rel. Illinois State Bar Assn. v. People’s etc. Bank. 
(Ill.) 176 N. E. 901. It is not only presumed that all men know the 
law, but it is a fact that most men have considerable acquaintance 
with the broad features of the law That certain acts are punish- 
able as crimes; that trespass is actionable; that there must be a 
consideration for a contract; that land titles pass by deed; that 
a last will and testament must be witnessed. Our knowledge of 
the law—accurate or inaccurate—moulds our conduct not only 
when we are acting for ourselves, but when we are serving others. 
It may be recalled that Blackstone’s Commentaries were originally 
read as lectures at Oxford, not to young men who expected to be- 
come lawyers, but to the generality of the students that they might 
acquire ‘‘a competent knowledge of the laws of that society in which 
we live’’. Bankers, liquor dealers and laymen, generally possess 
rather precise knowledge of the laws touching their particular 
business or profession. A good example is the architect, who must 
be familiar with zoning, building and fire prevention codes, factory 
and tenement house statutes, and who draws plans and specifica- 
tions in harmony with the law. This is not practicing law. 
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But suppose the architect, asked by his client to omit a fire 
tower, replies that it is required by the statute. Or the industrial 
relations expert cites in support of some measure that he recom- 
mends, a decision of the National Labor Relations Board. Are 
they practicing law? In my opinion, they are not, provided no 
separate fee is charged for the legal advice or information, and the 
legal question is subordinate and incidental to a major non-legal 
problem. Merrick v. American Security etc. Co., 107 F. (2) 271; 
Lowell Bar Assn. v. Loeb (Mass.) 52 N. E. (2) 27; Elfenbein vs. 
Luckenbach Terminals, Til. N. J. L. 67. It is largely a matter of 
degree and of custom. 

If it were usual for one intending to erect .a building on his 
land to engage a lawyer to advise him and the architect in respect 
to the building code and the like, then an architect who performed 
this function would probably be considered to be trespassing on 
territory reserved for licensed attorneys. Likewise, if the industrial 
relations field had been pre-empted by lawyers, or custom placed 
a lawyer always at the elbow of the lay personnel man. But this 
is not the case. The most important body of industrial relations 
experts are the officers and business agents of the labor urions— 
and few of them are lawyers. See Liberty Mutual v. Jones, (Mo.) 
130 S. W. (2) 945. Among the larger corporate employers, it has 
been the practice for some years to delegate special responsibility 
in employee matters to a management group chosen for their 
practical knowledge and skill in such matters, and without regard 
to legal training or lack of it. More recently consultants like the 
defendant, have tendered to the smaller employers the same serv- 
ice that the larger employers get from their own specialized 
staff. 

The handling of industrial relations is growing into a 
recognized profession for which appropriate courses are offered 
by our leading universities. The Rutgers School of Business Ad- 
ministration, for instance, presents Labor Economies, Personnel 
Management, Techniques of Collective Bargaining, Manpower Man- 
agement and Research in Personnel. The most extensive program 
of the kind is found in Cornell University where there has been 
established a separate School of Labor Management Relations. 
The court should be very cautious about declaring a widespread, 
well-established method of conducting business is unlawful, or that 
the considerable class of men who customarily perform a certain 
function have no right to do so, or that the technical education 
given by our schools cannot be used by the graduates in their busi- 
ness. 

In determining whether a man is practicing law, we should 
consider his work for any particular client or customer, as a whole. 
I can imagine defendant being engaged primarily to advise as to 
the law defining his client’s obligations to his employees, to guide 
his client along the path charted by law. This, of course, would 
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be the practice of the law. But such is not the fact in the case 
before me. Defendant’s primary efforts are along economic and 
psychological lines. The law only provides the frame within 
which he must work, just as the zoning code limits the kind of 
building the architect may plan. The incidental legal advice or 
information defendant may give, does not transform his activities 
into the practice of law. Let me add that if, even as a minor 
feature of his work, he performed services which are customarily 
reserved to members of the bar, he would be practicing law. For 
instance, if as part of a welfare program, he drew employees’ 
wills. 

Another branch of defendant’s work is the representation of 
the employer in the adjustment of grievances and in collective 
bargaining, with or without a mediator. This is not per se the 
practice of law. Anyone may use an agent for negotiations and 
may select an agent particularly skilled in the subject under dis- 
cussion, and the person appointed is free to accept the employment 
whether or not he is a member of the bar. Here, however, there 
may be an exception where the business turns on a question of 
law. Most real estate sales are negotiated by brokers who are not 
lawyers. But if the value of the land depends on a disputed 
right-of-way and the principal role of the negotiator is to assess 
the probable outcome of the dispute and persuade the opposite 
party to the same opinion, then it may be that only a lawyer can 
accept the assignment. Or if a controversy between an employer 
and his men grows from differing interpretations of a contract, or 
of a statute, it is quite likely that defendant should not handle it. 
Fitchette v. Taylor, (Minn.) 254 N. W. 910; 94 A. L. R. 356. But 
I need not reach a definite conclusion here, since the situation is 
not presented by the proofs. 

Defendant also offers to represent the employer before ad- 
ministrative agencies of the Federal government, especially before 
Trial Examiners of the National Labor Relations Board. A” 
agency of the Federal government, acting by virtue of an authority 


granted by the Congress, may regulate the representation of parties 
before such agency.* Jn re Lyons, (Mass.) 16 N. E. (2) 74. The 
State of New Jersey is without power to interfere with such deter- 
mination or to forbid representation before the agency by one 
whom the agency admits. The rules of the National Labor Rela- 
tions Board give to a party the right to appear ‘‘in person, or by 
counsel, or by other representative.’’ Rules and Regulations, 
September 11, 1946, sec. 203.31. ‘‘Counsel’’ here means a licensed 
attorney, and ‘‘other representative’? one not a lawyer. Im this 
phase of his work, defendant may lawfully do whatever the Labor 
Board allows, even arguing questions purely legal.* 

It does not appear that the defendant’s activities, actual or 


contemplated, constitute the unlawful practice of law, and so the 
bill must be dismissed. 





* Emphasis supplied. 
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NEW YORK COURT DECISION AS TO CLAIMED UNAUTHORIZED PRACTICE 
OF LAW BY A NEW YORK CERTIFIED PUBLIC ACCOUNTANT 


In In re New York County Lawyers Association, supra, the New 


York Supreme Court as above indicated held that a certified public ac- 
countant who had advised his clients in respect of the law relating to 
federal income taxation was not engaged in the unlawful practice of law. 


In stating the facts, the court said: 


The respondent is a certified public accountant. He is not a 
lawyer. In June, 1922, he passed the New York certified public 
accountant examination. In September, 1924, after completing the 
prescribed term of practical experience required by the Board of 
Regents of the State of New York, he was awarded his certificate 
as a certified public accountant. Thereafter he engaged in the 
practice of public accountancy in the City of New York. Since 
1942 he has been a member in good standing of the New York 
State Society of Certified Public Accountants, and from December, 
1945, down to the present time has been admitted‘ to practice before 
the Treasury Department of the United States. From 1940 to 
1943 he was engaged in the practice of public accountancy in 
partnership with a Mr. Gottheimer, another certified public ac- 
countant. Prior to August, 1943, both Gottheimer and the re- 
spondent were acquainted with one Joseph C. Bancroft, president 
of Croft Steel Products, Inc., hereinafter referred to as ‘‘the 
Croft Company.’’ 

In 1943 the Croft Company made a settlement with the City 
of New York by which the corporation was to pay the city the sum 
of $12,000 for city sales taxes for the years 1935, 1936 and 1937, 
liability for which had been disputed. 

The question then arose whether under the Federal Income Tax 
Law the payment to the city in 1943 could be deducted by the 
corporation from income earned in 1943 or whether such payment 
had to be allocated to the years 1935, 1936 and 1937. In those 
earlier years the Croft Company had made no profits, whereas in 
1943 it had made so much money that it would be required to pay 
substantial taxes. A Mr. Jack Levy, the regular accountant for 
the corporation, who was also a lawyer, advised the president of 
the company that, although the corporation kept its books on an 
accrual basis, the payment could not be deducted from the 1943 
income. 

Respondent claims he was brought into the situation because 
he had some prior knowledge of the existence of the corporation’s 
city sales tax problem. In his first discussion of this problem 
with Bancroft, in 1943, respondent was told that Levy had advised 
that the payment could not be deducted from the 1943 income. 
Respondent stated that he disagreed with Levy and was of the 
opinion that it could be so deducted. A conference was arranged 
and held later with the respondent, Bancroft and Levy present. 
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Respondent restated his position, saying that in his opinion the 
case was similar to one that he had worked on for other clients 
two or three years earlier, at which time he had found a depart- 
mental ruling which indicated that he was right and Levy was 
wrong. Respondent then undertook to look up the decisions and 
departmental rulings and to prepare a memorandum thereon, a 
copy of which was to be sent to Levy. For this work, respondent 
told Bancroft, he expected to be paid. Respondent was not audit- 
ing the books of the corporation nor preparing its tax return. 

Within the next few days respondent made a study of the 
reported decisions on the subject; he did not merely consult the 
tax services. In the course of this examination he found the 
decision that he had previously recalled. It was a ruling by the 
internal revenue bureau, made in 1941, sustaining the respondent’s 
position. He thereupon ceased his research, prepared his memoran- 
dum and sent it to Bancroft. This memorandum, in the form of a 
letter, refers to the question involved: To Levy’s contention ‘‘that 
under the rule laid down by the United States Supreme Court a 
sales tax which accrued in prior years is properly deductible only 
in those years, * * *’’ and to respondent’s contention that ‘‘ despite 
this general rule, your (Croft’s) case could be shown to be an 
exception in that there was no definite ruling as to the taxability 
of your products in those years and you did not bill any sales tax 
to your customers in those years.’’ It also states: ‘‘At your re- 
quest I have examined the available sources of information on this 
question and find that in 1941 the Internal Revenue Department 
had ruled on precisely this question * * *.’’ He refers to the 
ruling, summarizes the facts in that case and the holding made, 
which he states would justify the deduction in 1943 rather than in 
1935, 1936 and 1937. He then continues: ‘‘In view of this specific 
favorable ruling I have gone no further in marshalling precedents 
to sustain your position.’’ 


The court referred to a bill rendered by respondent for his services 


and to court proceedings in respect to this bill. The court continued 
as follows: 


The respondent concedes that this was not an isolated trans- 
action; he rendered similar services for others for which he was 
paid as much as $50 per hour although his regular charge for 
auditing books was only $15 an hour. In none of these cases, 
including the Croft case which we are now considering, did he 
audit the books, work on them or prepare the tax returns. The 
New York County Lawyers Association, as petitioner herein, con- 
tends that in rendering the foregoing services, respondent per- 
formed legal services involving legal research and the giving of 
legal advice; that this constituted unlawful practice of law. On 
the other hand, the respondent claims that he was not engaged 
in the unlawful practice of the law when he gave his opinion, as 
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an accountant, that the payment was properly deductible from in- 
come earned in 1943. 

Four main questions are presented on this application: 
(1) Has the court jurisdiction to grant any injunctive relief? 
(2) Has the court power to punish, as a criminal contempt, an 
out-of-court unlawful practice of law? (3) What constitutes the 
unlawful practice of law by a layman in New York? (4) Were 
the services rendered by the respondent legal services or were they 
in the nature of advice on a problem which essentially involved 
proper tax accounting practice? 


The court held as to (1) that it did not have jurisdiction to grant 
injunctive relief because certain requirements of the statute had not 
been complied with. As to question (2) the court held that it must 
retain jurisdiction ‘‘In so far as the proceeding is one to punish for 
criminal contempt’’. Then dealing with the other two questions as to 
unlawful practice of law by a layman the court said: 


The next question to be considered is what, in this state, con- 
stitutes unlawful practice of law by a layman. Does the inherent 
power of defining ‘‘unlawful practice of law’’ reside in the Legis- 
lature or in the courts? 

Unquestionably in many, if not most, states the courts have 
exercised an inherent right to regulate the practice of law, including 
the power to define what shall constitute unlawful practice of law 
(see particularly People ex rel. Chicago Bar Association v. Good- 
man, 366 IIl., 346, 8 N. E. [2d], 941; People ex rel. Illinois State 
Bar Association v. Peoples Stockyards Bank, 344 IIl., 462, 176 N. 
E. 901; People ex rel. Johnson v. Childe, 23 N. W. [2d], 720 
[Neb.]; State ex rel. Hunter v. Kirk, 133 Neb., 625, 276 N. W., 
380). 

In New York, however, at least since 1822, the right and the 
power to regulate and control the practice of law has been vested 
in the Legislature (Matter of Cooper, 22 N. Y., 67; Matter of 
Percy, 36 N. Y., 651). Only to the extent that such power has 
been delegated by the Legislature to the courts do the latter have 
the right to act. For example, section 53 of the Judiciary Law 
gives the Court of Appeals the power to make rules and regula- 
tions in respect to the admission of attorneys, and section 88, sub- 
division 2, of the Judiciary Law (now section 90, subdivision 2) 
gives to the Appellate Division of the Supreme Court the right to 
discipline and censure lawyers. 

The Cooper and Percy cases have been subjected to criticism 
(In re Day, 181 Ill., 73; Lee, The Constitutional Power of the 
Courts over Admission to the Bar, 13 Harv. Law Rev., 233; Ken- 
nedy, Has the New York Legislature the Paramount Right to 
Regulate the Admission of Attorneys?, N. Y. Law Journal, April 6, 
7, 1938). However, the principles laid down in those cases have 
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been followed in some other states (State v. Lockey, 198 N. C., 551, 
555; In re State Bar Ass’n, 134 Fla., 581). 

In any event, whether we agree with them or not, the Cooper - 
and Percy cases have never been overruled in this state. It is not 
for a court of original jurisdiction to take issue with them. Until 
the Court of Appeals states otherwise, they represent the law. 
It is true they dealt with the power to admit and to disbar at- 
torneys, but if there is no inherent power in the courts to regulate 
the admission or the disbarment of lawyers there would seem a 
fortiori to be no inherent power to define what shall constitute 
unlawful practice of the law by laymen. 

The authority of Matter of Cooper (supra) is not weakened 
by People ex rel. Karlin v. Culkin (248 N. Y., 465, 470). In the 
latter case the question for determination was stated to be ‘‘ whether 
there is power in the Appellate Division to direct a general inquiry 
into the conduct of its own officers, the members of the bar, and 
in the course of that inquiry to compel one of those officers to tes- 
tify as to his acts in his professional relations.’’ That question 
was answered in the affirmative. It is one thing for the courts to 
exercise control over the conduct of members of the Bar who are 
also officers of the court; it is another thing to say who shall and 
who shall not become members of the Bar; it is something else 
again to say what those who have not become members of the Bar 
may or may not do. 

The Legislature of this state, in sections 270 and 271 of the 
Penal Law, has defined what shall constitute unlawful practice of 
law by an individual not admitted to the Bar (The remaining 
sections defining unlawful practice by lay individuals, viz. sections 
270-a to 270-d, 272 to 277, are not here pertinent; they are de- 
tailed provisions relating largely to ‘‘ambulance chasing’’). The 
Legislature also enacted section 280 of the Penal Law, which de- 
fines what shall constitute unlawful practice of law by a corpora- 
tion, and is broader in its language than are the sections dealing 
with the conduct of individual laymen. It is to those sections of 
the Penal Law, as they are interpreted by the courts, that we must 
look for the definition of unlawful practice of law in this state. 
There is no statute which delegates such power of definition to 
the courts. The Piper Act (sec. 750-7 of the Judiciary Law) pass- 
ed in 1937, in no way enlarged the definition of unlawful practice 
of law, as set forth in the Penal Law. The Piper Act, as the 
governor stated when he signed it, makes no change whatever in the 
substantive law. Theretofore the unlawful practice of law by a 
layman was punishable only by criminal proceedings. The Piper 
Act gave the Supreme Court, in an appropriate case, the power 
to punish the unlawful practice of law as a criminal contempt. 
All it did was to provide an additional remedy to enforce the exist- 
ing law. No power was delegated to the court to enlarge or 
modify the statutory definition of what constitutes unlawful prac- 
tice of law. 
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As enacted in 1898, section 270 was aimed primarily to sup- 
press two evils. These were (1) the appearance in courts of 
persons not admitted to practice, and (2) the so-called ‘‘holding 
out’’ or misrepresentation by a person unauthorized to practice 
law that he was a lawyer and legally entitled to act as a lawyer 
for clients. 

There was some doubt originally as to whether the ‘‘holding 
out’’ provision of the section applied to one who misrepresented 
himself to be a lawyer for the purpose of acting as such outside 
of the court-room. It has been established, however, that the 
‘*holding out’’ provision applies not only to one who misrepresents 
himself as being entitled to practice in the courts but to him who 
holds himself out as entitled to practice as a lawyer ‘‘in any other 
matter’’ (People v. Alfani, 227 N. Y., 334; opinion of the Justices 
to the Senate, 289 Mass., 607, 614). 

Section 271 prohibits a layman from (a) asking or receiving 
compensation for appearing in court or before a magistrate as an 
attorney; (b) preparing certain enumerated legal instruments, 
and (c) making it a business to practice for another as an at- 
torney in any court or before a magistrate. 

In 1909 section 280 of the Penal Law was enacted which, in the 
broadest language, prohibited corporations or voluntary associations 
from rendering legal services of any kind or nature whatsoever. 
In 1917 the Legislature amended section 270 and incorporated into 
it the provision making it unlawful for individuals to furnish at- 
torneys or counsel in the same manner in which that type of 
service was prohibited to corporations and voluntary associations 
by section 280. 

The respondent in this proceeding hag never held himself out to 
the public as anything but a certified public accountant, the pro- 
fession to which he has belonged for over twenty years. His office 
door, his telephone listing, his professional announcements, have all 
proclaimed him a member of the accounting profession and of no 
other. It is undisputed that his clients understood that respondent 
was only a certified public accountant and held himself out only 
as such. He never stated or represented or conveyed the impres- 
sion to anyone that he was an attorney or that he was entitled to 
practice law, or that he was purporting to act as a lawyer. 

I shall not analyze further the provisions of the pertinent 
sections of the Penal Law nor consider whether, and to what ex- 
tent, those sections are susceptible of the broad interpretation 
placed upon them by the petitioner. 

(4) From this point, I shall assume for the purposes of this 
ease, without so deciding that the Penal Law provisions are broad 
enough to cover ‘‘any practice of law,’’ by an individual layman 
(Cf. People, ete., v. Goldsmith, 249 N. Y., 586; Bennett v. Gold- 
smith, 280 N. Y., 529; Report of the Attorney General [1916] 455, 





I. C. C. PRACTITIONERS’ JOURNAL 








481-482). I shall even assume arguendo that the courts have in- 
herent power to define what shall constitute the unlawful practice 
of law. 

Keeping the foregoing assumptions in mind, was the respon- 
dent Bercu, in rendering the services which have been described, 
illegally practicing law? 

A realistic approach must be made to a solution of this phase 
of the problem. The mere giving of advice on a matter of law, by 
a layman, even though on a continuous basis, does not in and of 
itself stamp his conduct as unlawful. An architect, an engineer, 
an advertising man, a chemist (and examples might be mul- 
tiplied), of necessity has to know the law applicable to his calling. 
Thus, the architect, when he draws his plans, has to be familiar 
with a multitude of statutes and rules and regulations and their 
interpretation by the courts and by administrative agencies. He 
has to discuss these matters of law with his client when he draws 
his plans and determines what type of building may be constructed. 
So the accountant, when he prepares an income tax report, has to 
be familiar with the Income Tax Law, the decisions of the courts 
relating thereto and the rulings of the administrative agency which 
is in charge of enforcement. 

Clearly, when these men are pursuing their specialized call- 
ings, they have to be in a position to advise clients about the law 
which is directly applicable to the work they are called upon to do. 
Merely because an accountant or an architect gives advice which 
may ultimately lead to litigation and impliedly prophesies the out- 
come of that litigation, it does not follow that he is illegally prac- 
ticing law. The question, so far as the accountant is concerned, 
is whether the advice that is given deals primarily with proper 
accounting practice under the Income Tax Law. In the interpre- 
tation of that statute, accounting and legal concepts are so inter- 
mingled that it is difficult, if not impossible at times, to separate 
or to distinguish one from the other. 

True, it may be said that when an accountant prepares an in- 
come tax return or an architect draws plans for a building, he is 
engaged primarily in the work of his profession, and any matter of 
law which directly arises in connection with his specialized func- 
tions is dealt with only incidentally. True it is, also, that even 
in such cases, questions of law may arise in connection with the 
work that is being done, which would plainly be within the ex- 
elusive competence of the lawyer. It would not be suggested, for 
example, that an accountant, drawing up an income tax return, 
may lawfully pass on questions of law such as domicile, the valid- 
ity of a marriage, the construction of a will, a deed of trust, or 
any other legal document, upon which tax liability may on occasion 
depend. Even in connection with his actual preparation of an 
income tax return, a certified public accountant, not himself a 
lawyer, may not lawfully perform research work for his client or 
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give him advice on any problem involving a knowledge of law, 
which is aside from the tax law itself. The respondent Bercu 
limited his research and his advice to principles of proper ac- 
counting, to a study of the tax law, the court decisions and the 
department rulings on the specific subject with which he was 
eoncerned. He did not go outside the tax law; he did, not inquire 
into any other law. 

The petitioner in this proceeding, without conceding that a 
certified public accountant has the right to draw up an income 
tax return where questions of the interpretation of the Income Tax 
Law and the rulings of the courts and treasury department are 
involved, seeks to have the court draw a distinction between that 
situation and one where the accountant acts merely in a consulting 
or advisory capacity. The distinction, it seems to me, disregards 
the realities of the case. To the extent that the so-called consultant 
confines himself to problems that are directly related to his own 
calling, I see no reason for making the distinction urged. To be 
sure, the accountant must exercise care not to create the impression 
that he is acting in any capacity other than as an accountant, and 
not to hold himself out as being in a position to pass on matters 
of law which may have a bearing on tax liability but are outside 
the province of his specialized calling. 

There are various considerations which, while perhaps not 
determinative, furnish sign posts pointing the way to the conclu- 
sion here reached. 

In this country, from the inception of income taxation, the 
tax field, both federal and state, and on the side of the govern- 
ment as well as the taxpayer, has been to a large extent turned 
over to the accounting profession. The same was true in Great 
Britain and in Canada. This was entirely natural, for the new 
tax statutes certainly involved the application of proper accounting 
practices. The Bar was not prepared to deal with these specialized 
problems; the accountants were and they stepped in immediately. 
On the federal side both the treasury department and the Tax 
Court of the United States admitted certified public accountants to 
practice before them. The courts recognized the validity of that 
action (Goldsmith v. U. 8. Board of Tax Appeals, 270 U. S., 117). 

I regard as of no special significance, so far as the problem we 
are considering is concerned, the reservation that admission to 
practice as agents before the treasury department ‘‘shall not be 
construed as authorizing persons not members of the bar to prac- 
tice law.’’ Obviously, permission to represent a client before the 
treasury department or in the Tax Court implies a right to advise 
the client. It is only by closing our eyes to the realities of practice 
in the business community that it can be contended that the pri- 
vilege to appear before the treasury department and to present 
the claims of taxpayers to that department has any substance or 
meaning without the accompanying privilege of advising taxpayers 
about those same matters. 
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In this state, also, accountants are allowed to represent tax- 
payers in hearings before the tax department. In 1942, Moreland 
Act Commissioner Robert M. Benjamin recommended on the basis 
of his investigations that ‘‘certified public accountants be per- 
mitted to represent taxpayers at any stage of a tax proceeding, 
including the formal hearing stage.’’ 

Finally, the Supreme Court of the United States in its decisions 
has indicated that the Income Tax Law is based largely on prin- 
ciples of accounting practice. For example, as Mr. Justice Stone 
pointed out in United States v. Anderson (269 U. S., 422, 441): 
‘‘In a technical legal sense it may be argued that a tax does not 
accrue until it has been assessed and becomes due; but it is also 
true that in advance of the assessment of a tax, all the events may 
occur which fix the amount of the tax and determine the liability 
of the taxpayer to pay it * * *. In the economic and bookkeeping 
sense, with which the statute and Treasury decision were con- 
cerned, the taxes have accrued’’ (see also Commissioner v. Heinin- 
ger, 320 U. S. 467). 

The advice which the respondent Bercu gave in this case was 
based upon a ruling of the Income Tax Unit of the Treasury 
Department. This is an administrative ruling which does not even 
bind the department, much less the courts. The department pro- 
mulgating these rulings is staffed principally by accountants. 
Bereu undoubtedly knew this and treated the ruling as amounting 
to what was considered by accountants to be sound accounting 
practice. 

It is of significance to note how the Supreme Court of the 
United States dealt with the question on which Bereu gave advice 
when it had an opportunity to pass upon the point. In 1944, in 
Dixie Pine Products Co. v. Commissioner (320 U. S., 516, 518) a 
case was presented which involved the taxability of a Mississippi 
gasoline tax assessed in 1936 against the taxpayer. The taxpayer 
kept its books on an accrual basis. The tax was contested but the 
taxpayer nevertheless deducted the tax on its federal income tax 
return for 1936. The Tax Court denied the deduction. The Cir- 
euit Court of Appeals affirmed and the Supreme Court affirmed 
holding that a local tax liability does not accrue so long as it is 
being contested by the taxpayer. The reason given was not a 
legal but an accounting one, the court saying: ‘‘The applicable 
principles of accounting: on the accrual basis had been adduced 
and applied by the Board of Tax Appeals in numerous decisions. 
It has never been questioned that a taxpayer who accounts on the 
accrual basis may, and should, deduct from gross income a liability 
which really accrues in the taxable year. It has long been held 
that in order truly to reflect the income of a given year, all the 
events must occur in that year which fix the amount and the fact 
of the taxpayer’s liability for items of indebtedness deducted 
though not paid; and this cannot be the case where the liability is 
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contingent and is contested by the taxpayer. Here the taxpayer 
was strenuously contesting liability in the courts and, at the same 
time, deducting the amount of the tax, on the theory that the 
state’s exaction constituted a fixed and certain liability. This it 
could not do. It must, in the circumstances, await the event of the 
state court litigation and might claim a deduction only for the tax- 
able year in which its liability for the tax was finally adjudicated. 
To this effect are the decisions of the Board of Tax Appeals in 
numerous cases, and the instant decision was in line with earlier 
rulings as to proper tax accounting practice.’’ 

The Supreme Court itself thus characterizes the advice which 
Bercu gave as a question of proper tax accounting practice. In an 
earlier case, when deciding whether the Circuit Court of Appeals 
had the right to review the determination of the Tax Board, the 
Supreme Court held that the rulings of the Tax Board would be 
considered not as questions of law but as matters of proper ac- 
counting practices and hence as not reviewable by the courts. Mr. 
Justice Jackson said: ‘‘The error of the court below consisted of 
treating as a rule of law what we think is only a question of proper 
tax accounting’’ (Dobson v. Commissioner, 320 U. S., 489, 506). 

There may be serious dangers in permitting this work to be 
done by certified public accountants. These dangers call for re- 
straint, for self regulation and discipline, perhaps for governmental 
regulation and supervision. As the authorities now stand, how- 
ever, and assuming, as I have on this phase of the opinion, that 
the Penal Law may be construed as contended for by the petitioner, 
to apply to ‘‘any practice of law’’ by an individual layman, I see 
no escape from the conclusion that the respondent has not been 
engaged in the unlawful practice of law. Petitioner argues elo- 
quently that it is contrary to sound public policy to permit ac- 
countants to do the kind of work that the respondent has been 
doing; that it is the type of service which lawyers only should be 
allowed to render. That argument should be addressed to the 
Legislature rather than to the courts. Perhaps the entire subject 
of ‘‘unlawful practice of law,’’ in this state, should be studied by 
a legislative commission or by the existing Law Revision Commis- 
sion. The problem, as has been indicated, is essentially one for the 
Legislature and not for the courts. 

The motion is accordingly disposed of as follows: In so far 
as it seeks injunctive relief, it is dismissed for noncompliance with 
the provisions of article 75-a of the Civil Practice Act; in so far as 
it seeks to punish for contempt, it is denied and the proceeding 
dismissed on the merits. Settle order. 





Indiana Public Service Commission’s New Rules 
Of Practice Authorize Practice By Non- 
Lawyers With Certain Exceptions. 


In new rules recently promulgated by the Public Service Commis- 
sion of Indiana that Commission authorizes practice before it by non- 
lawyers who have been authorized to practice by the Interstate Commerce 
Commission, except that the State Commission excludes such practice 
in motor carrier proceedings other than rate and tariff proceedings be- 
fore it. 

The pertinent rules are set forth below. The word ‘‘attorneys’’ 
is used in its broader sense and is not restricted to attorneys-at-law. 


IV. APPEARANCES 


(a) An individual may appear and be heard in his own behalf. 

(b) A co-partnership may appear and be heard by any co- 
partner. 

(ec) A corporation may appear and be heard by any corporate 
officer. 

(d) A municipal corporation may appear and be heard by 
any elected or appointed officer. 

(e) An unincorporated association may appear and be heard 
by any bona fide general officer. 

(f) Any party to a proceeding may appear and be heard 
therein by an attorney duly admitted to practice before the Com- 
mission in proceedings of like character pursuant to the pro- 
visions of Rule V. 

(g) Any person appearing in a proceeding, whether or not ad- 
mitted to practice, shall conform to the standards of ethical con- 
duct required of attorneys-at-law admitted to practice before the 
Supreme Court of the State of Indiana. If any person fails to 
conform to any of such standards, the Commission may decline 
to permit him to appear further, and if his name appears on the 
roll, may strike his name therefrom. 

(h) Any attorney of record withdrawing from a proceeding 
shall immediately so notify the Commission and all parties of 
record. 


V. ATTORNEYS 


(a) The Commission maintains a roll of attorneys admitted to 
practice in proceedings before it. Any person desiring admission 
shall make verified application therefor on a form provided by 
the Commission. 

(b) Any person admitted to practice before the Supreme Court 
of the State of Indiana, and in good standing, may be admitted to 
practice in all proceedings before the Commission. 
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(c) Any person admitted to practice before the Supreme Court 
of the United States or the highest court of any state of the 
United States, and in good standing, may be admitted to practice 
in proceedings arising under the Railroad Commission Act and the 
Public Service Commission Act, as amended and supplemented. 

(d) Any person admitted to practice before the Interstate 
Commerce Commission, and in good standing, may be admitted to 
practice in proceedings before the Commission arising under the 
Railroad Commission Act, as amended and supplemented, and in 
rate and tariff proceedings before the Commission arising under 
the Motor Vehicle Act, as amended and supplemented. 

(e) The Presiding Commissioner or Examiner may, in his 
discretion, permit any person apparently eligible for admission 
to appear in a proceeding in course of hearing until his application 
for admission can be filed and acted upon. 


Much careful and painstaking work was done by the State Com- 
mittee of the Association of Interstate Commerce Commission 
Practitioners, headed by Mr. Freeman Bradford, and aided by Mr. 
R. A. Ellison, Chairman of the sub-committee on practice before state 
regulatory bodies, in bringing to the attention of the State Commission 
facts as to practice by non-lawyers and the need for recognizing such 


practice in the interest of the public. 
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LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, JR. 


Chairman, Memorial Committee 


Joseph H. Beck, G. T. M., Gulf Refining Corporation, Pittsburgh, 
Pa. (4-9-47) 

I. G. Bentley, Manager, Traffic & Transportation Division, Cham- 
ber of Commerce, Oklahoma City, Oklahoma. (5-3-47) 

Howard L. Kern, General Counsel, Central Railroad of New Jersey, 
died at his home in West Orange, N. J. on May 12, 1947. 

Edwin F. Scott, Beatrice Foods Company, 1526 South State St., 
Chicago, Illinois. (5-9-47) 





VOLUME 13 INTERSTATE COMMERCE ACTS ANNOTATED AVAILABLE 


Volume 13 of the Interstate Commerce Acts Annotated is on sale 


at the office of the Superintendent of Public Documents, Government 
Printing Office at $2.25 per copy. 





INTERSTATE COMMERCE ACT REPRINTED—NOW ON SALE AT G. P. O. 


The Interstate Commerce Act, together with text of certain supple- 
mentary Acts and related sections of various other Acts has been re- 
printed and is on sale at Government Printing Office at 65¢ per copy. 





Organization And Assignment Of Work Of I. C. C. 


The Interstate Commerce Commission has issued an order under 
the provisions of the Administrative Procedure Act concerning its as- 
signment of work. For the information of our members we are printing 
the Commission’s order below: 


Title 49—Transportation and Railroads 
Chapter I—Interstate Commerce Commission 
Subchapter A—General Rules and Regulations 
Part O—Organization and Assignment of Work 


At a General Session of the Interstate Commerce Commission, held 
at its office in Washington, D. C., on the 12th day of May, A.D. 1947. 

There being under consideration the provisions of the Administra- 
tive Procedure Act, approved June 11, 1946 (60 Stat. 237), and particu- 
larly sections 2 to 9, inclusive, and sections 11 and 12 thereof; also those 
provisions of sections 17 and 205 of the Interstate Commerce Act (49 
U.S.C. 17,305), as amended, which require certain types of proceedings 
to be determined on the record after opportunity for hearing, 

The Commission hereby finds and determines that the general rule 
hereinafter set out concerning the assignment of its work is necessary 
and proper in order that the Commission shall be enabled to conduct its 
proceedings, and particularly those that are required to be determined 
on the record after opportunity for a hearing in such manner as will 
best conduce to the proper dispatch of business and to the ends of jus- 
tice ; and that such general rule is requisite for the order and regulation 
of proceedings before the Commission, or assigned or referred to an 
individual Commissioner, or a board, or an examiner, as authorized by 
section 17 of the Interstate Commerce Act (49 U.S.C. 17), namely: 


It is ordered, That 


The order of the Commission as to assignment of work, entered June 
8, 1942, pursuant to the provisions of section 17 of the Interstate Com- 
merce Act (49 U.S.C. 17), as amended, codified as 49 CFR, Cum. Supp., 
Part O, is further amended by adding thereto, codified as paragraph 
§ 0.4a, the following additional provision namely : 


§0.4a Matters reserved to the Commission for initial decision under 
sections 7 and 8, Administrative Procedure Act. All proceedings of the 
character in which, by provisions of the Administrative Procedure Act 
(60 Stat. 237), a hearing is required to be conducted in conformity with 
section 7, and a decision to be made as provided in section 8 of that act, 
shall be and are reserved to the Commission for initial decision, and for 
such purpose of initial decision may be assigned to a division, individual 
Commissioner, or board, as provided in section 17 of the Interstate 
Commerce Act (49 U.S.C. 17), by the general order of the Commission 
as to assignment of work, business, or functions. The following are 
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excepted from the foregoing reservation: (a) proceedings required by 
section 205 of the Interstate Commerce Act (49 U.S.C. 305) to be sub- 
mitted to joint boards; and (b) specific cases, or classes of cases, as to 
which the Commission may order exemption from the operation of this 
general rule. For the purpose of such initial decision, the record in a 
proceeding so reserved shall be considered as certified to the Commission 
for initial decision when received by the Secretary of the Commission 
for filing in the docket. Such certification shall not be construed as 
relieving the officer from the necessity of submitting such recommended, 
tentative, or other type of report (consistent with the requirements of 
the Administrative Procedure Act) as the Commission shall previously 
have directed him to prepare in the proceeding. In individual proceed- 
ings involving rule-making as defined in section 2 (c) of the Adminis- 
strative Procedure Act, and in determining applications for initial li- 
censes, the Commission, or the division, individual Commissioner, or 
board, or examiner, to which or whom a particular proceeding may have 
been assigned under section 17 of the Interstate Commerce Act (49 
U.S.C. 17), will, as warranted by the second sentence of sec. 2 (a) of the 
Administrative Procedure Act (60 Stat. 237), determine (c) whether 
there shall be a tentative decision by the Commission, or by a division, 
individual Commissioner, or board, or examiner, to whom the proceed- 
ing may be referred or assigned, or (d) whether there shall be a recom- 
mended decision by designated responsible officers of the Commission; 
and (e) in any case the Commission, or the division, Commissioner, or 
board, may find upon the record that due and timely execution of the 
functions of the Commission imperatively and unavoidably requires 
that a tentative or recommended decision be omitted in that case. 

Effectwe date. The foregoing amendment and general rule shall 
become effective June 10, 1947, upon publication thereof in the Federal 
Register, and shall apply to all proceedings, initiated after that date, of 
a character subject to the application of sections 7, 8, and 11 of the Ad- 
ministrative Procedure Act (60 Stat. 237). 


(24 Stat. 385, 25 Stat. 861, 40 Stat. 270, 41 Stat. 492, 493, 47 
Stat. 1368, 54 Stat. 913, 49 U.S.C. 17.) 


By the Commission. 
W. P. Barren, Secretary. 





Rail Transportation 


By A. Rea Wiis, Editor 


FINANCE MATTERS 


Chesapeake & Ohio—Pere Marquette Merger 


Merger of the properties and the franchises of the Pere Marquette 
Railway Company into the Chesapeake & Ohio Railway Company for 
ownership, management and operation, was approved by Division 4 of 
the I. C. C. on April 1, 1947, subject to certain conditions, one of which 
is: 


‘*The Chesapeake & Ohio shall maintain and keep open all presently 
existing routes and channels of trade via existing junctions and gate- 
ways unless and until otherwise ordered by us.”’ 





Denver & Rio Grande Western R. R. Reorganization 


United States District Judge J. Foster Symes signed an order on 
April 10, giving final approval to the reorganization plan of the Denver 
& Rio Grande Western Railroad, closing the case after more than ten 
years of litigation. 





Georgia, Florida & Alabama R. R. Reorganization 


The Georgia, Florida & Alabama Railroad has told the Interstate 
Commerce Commission: that it plans to operate independently of the 
Seaboard Air Line Railroad with which it is now affiliated. The car- 
rier has requested oral argument before the I. C. C. on a reorganization 
plan proposed for it by Examiner Ralph H. Jewell. 





Rutland Railroad Reorganization 


The petition of the preferred stockholders group for modification 
of the reorganization plan of the Rutland Railroad Company has been 
denied by the Interstate Commerce Commission. 





FORMAL MATTERS 
Car Service—Freight Cars—Rules 


In Docket 29669—Car Service—Freight Cars, Examiner Claude A. 
Rice has recommended that on the question as to whether the Commis- 
sion should formulate and promulgate car service rules, to replace rules 
published by the Association of American Railroads in behalf of rail 
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carriers, (1) that the views of the participating parties, as expressed 
in the evidence and on brief, are preponderantly against the proposal, 
and (2) that the Commission should not promulgate car service rules. 

The proceeding has been assigned for oral argument on May 14, 
1947 before the entire Commission. 





Colored Passenger Case 


In Docket No. 29299—Benjamin E. Mays v. Southern Railway 
Company the I. C. C. has found that the dining car regulations of the 
Southern Railway Company and their enforcement in connection with 
a journey made by a member of the Negro race, from Atlanta, Georgia, 
to New York, in October of 1944, to have subjected the complainant to 
undue and unreasonable prejudice and disadvantage. However, the 
Commission found the present dining car regulations to be not in vio- 
lation of the Interstate Commerce Act, and dismissed the complaint 
without making an award of reparation. 





Increased Per Diem Charge On Freight Cars 


In I. C. C. Docket 29670—Increased Per Diem Charge on Freight 
Cars (Penalty Per Diem Case), the hearing scheduled for April 15, 


1947, has been cancelled by the Commission, by order of April 10, and 
the case reassigned for hearing on May 20, 1947, at 9.30 o’clock A. M., 
United States standard time, at the offices of the Commission in Wash- 
ington, D. C., before Examiners Myron Witters and Paul C. Smith. 





New Haven Railroad Passenger Fares 


The I. C. C. authorized the New York, New Haven & Hartford Rail- 
road to boost interstate passenger fares in coaches by 13.6 per cent and 
Pullman fares by six per cent. The increases were asked to offset higher 
operating and supply costs. The higher fares will be effective five days 
after filed with the I. C. C. 

Coach fares will go up from 2.2 to 2.5 cents a mile and Pullman 
fares from 3.3 to 3.5 cents. The minimum fare will be 15 instead of 10 
cents. 

The Commission said the increased fares are necessary in order that 
passenger traffic ‘‘may make a fair contribution to the revenues need- 
ed by the New Haven to enable it, under honest and efficient manage- 
ment, to provide adequate and efficient service.’’ 

The Commission took no action on the New Haven’s request to in- 
crease its interstate commutation fares, as the commutation fare issue 
was taken up at hearings in Brooklyn, N. Y., at a later date. 
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Per Diem Reparation Case 


In I. C. C. Docket 29587—Alabama, Tennessee & Northern R. R. 
Co., et al v. Aberdeen & Rockfish R. R. Co., et al. (Short Line Per Diem 
Reparation Case) the hearing has been postponed from May 15, 1947 
until June 17, 1947, before Examiner Rice. 





Railway Express Agency Revenue Pooling Inquiry 


The Interstate Commerce Commission has entered an order in Doc- 
ket No. 29679, Express Earnings, Plan and Method of Division, institut- 
ing an inquiry, under the provisions of the Interstate Commerce Act, 
Sections 5(1) and 15, as amended, into the present practice of the 
Railway Express Agency in regard to the pooling and distribution of 
express revenues. The purpose of the inquiry will be to determine 
whether such practices are just and reasonable and otherwise conform 
to the requirements of the Act. The proceeding has been set for hear- 
ing on June 3 in Washington before Examiner Leonard Way. 





Railway Mail Pay Prehearing Conference 


A prehearing conference on the application of the railroads for an 
increase in the present compensation for transportation of United States 
mail was held in the office of Commissioner Mitchell of the Interstate 
Commerce Commission on April 15tb. 





Signal Device Applications 


Secretary Bartel of the Interstate Commerce Commission issued a 
notice on March 17, 1947 prescribing instructions governing applications 
under Section 25 of the Interstate Commerce Act for approval of dis- 
continuance or material modification of installations of block signal 
systems, interlocking and automatic train stop, train control, or cab 
signal devices, and for approval of modifications of or authority to 
depart from Sections 305, 310, 533, 586, 587, 677, or 678 of the Rules, 
Standards and Instructions for Installation, Inspection, Maintenance 
and Repair of Systems, Devices and Appliances intended to promote 
the safety of railroad operation prescribed by the Commission’s order 
of April 13, 1939. 





Switching Service At Western Points 


Examiner Leonard Way has recommended that the I. C. C. find that 
certain schedules which would permit switch movements of cars from 
one location to another location at the same shed or platform on in- 
dustrial spurs to be unlawful in some respects. 

The recommendation was made in Docket 29548—Switching Service 
at Western Points, in which Division 2 of the Commission, upon its 
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own motion, instituted an investigation into the lawfulness of certain 
schedules which provide that no charge will be made for shifting empty, 
partly loaded, partly unloaded, or loaded cars from any location at an 
industry shed or loading platform to another location at the same in- 
dustry shed or loading platform if the shifting is performed when the 
tracks are being used to remove loaded or empty cars or to place addi- 
tional loaded or empty cars. 





Transportation Of Explosives 


In Docket No. 3666—Transportation of Exploswes and Other 
Dangerous Articles, the I. C. C. has issued an order dated April 18, 1947 
further amending its regulations with respect to the transportation of 
explosives and other dangerous articles. 





LEGISLATION 
Bulwinkle Bill Reported 


The Reed version of the so-called Bulwinkle Bill, as agreed to by 
the Senate Committee on Interstate and Foreign Commerce, has been 
formally reported to the Senate. Senator Charles W. Tobey, of New 
Hampshire, who, with Senator McFarland, of Arizona, voted against 
the Bill in Committee, filed a minority report taking issue with the 
Committee’s recommendation that the Bill be passed. 





Civil Aeronautics Act Amendment 


H. R. 2109, amending Section 1003(b) of the Civil Aeronautics Act 
of 1938, with respect to through service by air carriers and common 
carriers subject to the Interstate Commerce Act, passed the House on 
April 9th, with an amendment. 





Larceny In Interstate Commerce 


S. 363, to correct an omission in Section 3 of the Act of July 24, 
1946 (Public Law 534-79th Congress) relating to larceny in interstate 
or foreign commerce, became Public Law No. 37 on April 16. 





Motor Carrier Reparation Bill 


The House Committee on Interstate and Foreign Commerce began 
hearings on April 18th on H. R. 2324 to amend the Interstate Commerce 
Act with respect to liability of common carriers by motor vehicle, water 
and freight forwarders for payment of damages to injured persons 
through violations of the Interstate Commerce Act. 
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Federal Employees’ Liability Act Amendments 


The sub-committee of the House Committee on the Judiciary, to 
which HR-1639, a bill providing for amendments of the Federal Em- 
ployers’ Liability Act, was referred, has ordered the bill sent to the 
committee without recommendation due to a tie vote in the sub-com- 
mittee. 





1. C. C. Control Of Pullman Securities 


Under a bill which has been favorably reported by the House Com- 
mittee on Interstate and Foreign Commerce the Interstate Commerce 
Commission would have jurisdiction over the issuance of securities by 
the Pullman Company, or any other sleeping car company. Present 
law specifically exempts sleeping car companies from I. C. C. juris- 
diction so far as securities are concerned. The change in the law was 
requested by Chairman Splawn of the I. C. C.’s Legislative Committee. 





Classification Of Freight 


Representative Bryson has introduced H. R. 2613, to require the es- 
tablishment of a classification of freight and a scale of class rates, for 


application to transportation of property by railroad, so adjusted as 
not to discriminate among regions or territories. 





Collections Of Undercharges And Overcharges 


Senator Cordon has introduced S. 935, to amend the Interstate 
Commerce Act so as to increase from two to three years the period of 
limitation on actions for undercharges and overcharges by or against 
railroad carriers, and to provide limitations on the time within which 
actions may be brought for the recovery of undercharges and over- 
charges by or against common carriers by motor vehicle and freight 
forwarders. 





PERSONALS 
R. F. C. Chairmanship Changes 


Charles B. Henderson has resigned as Chairman of the R. F. C., and 
John Goodloe has been elected as his successor. The changes were ef- 
fective April 9. Mr. Henderson will remain as a member of the Board 
of Directors of the R. F. C. until his sueccesson has been appointed. 
Mr. Goodloe became a member of the Board last January, after having 
served as General Counsel of the Corporation since January 1943. 
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National Mediation Board Appointment 


Honorable Francis A. O’Neill, Jr., of New York, was sworn in on 
April 1, 1947 as a member of the National Mediation Board for a period 
expiring February 1, 1950. 





Wage-Hour Law Appointment 


William L. McComb, of Missouri, was sworn in as Administrator 


of the Wage-Hour Law on April 4, succeeding L. Metcalf Walling of 
New York. 





RULES AND REGULATIONS 
National Mediation Board Rules Proposals 


Pursuant to Section 4(a) of the Administrative Procedure Act, 
the National Mediation Board has given notice of its proposal to promul- 


gate certain rules respecting representation cases. Briefly summarized, 
these rules would: 


1. Provide for run-off elections as between the two organizations 
or individuals receiving the highest number of votes cast in any craft 


or class in the first election ; 

2. Provide that proved authorizations from at least a majority 
of a craft or class will authorize an election or otherwise determine the 
representation of employees. This rule would apply where the em- 
ployees are already represented by an individual or labor organization. 
Where the employees are not so represented, proved authorizations 
from at least 35 per cent of the employees in any craft or class would 
authorize an election or otherwise determine representation. 

3. Provide authorization cards must be signed and dated in the 
employee’s own handwriting, and making them non-usable if they bear 
a date prior to one year before date of application for investigation of 
representation dispute. 

4. Provide that repeat elections will not be held for a period of 
two years from date of certification covering same craft or class of 
employees on the same carrier. 

5. Provide that any intervening individual or organization must 
produce proved authorizations from at least 25 percent of the craft or 
class of employees involved to warrant placing the name of the intervenor 
on the ballot. 

6. Provide for voting by dismissed employees whose requests for 
reinstatement on account of wrongful dismissal are pending before 
proper authorities including the National Railroad Adjustment Board. 
This would not include dismissed employees whose guilt has been deter- 
mined and who are seeking reinstatement on a leniency basis. 

A public hearing on the proposed rules was held by the members 
of the National Mediation Board in Auditorium ‘‘C’’, U. S. Department 
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of Labor Building, Washington, D. C., which began at 10 a. m. on April 
15, 1947. 





Carriers Taxing Act Rules 


The Bureau of Internal Revenue has given notice of proposed rule 
making with respect to the Carriers Taxing Act of 1937, as amended. 
The notice and the proposed new rules were published in the Federal 
Register of April 17, 1947. 





R. R. B. Regulations 


The Railroad Retirement Board has amended its Regulations with 
respect to eligibility for annuity so as to provide that in determining 
whether an individual had a ‘‘current connection with the railroad 
industry,’’ self-employment shall not be considered ‘‘regular employ- 
ment.’’ The amended regulation was published in the Federal Register 
of March 8. 





R. R. B. Regulations 


The Regulations of the Railroad Retirement Board have been 
amended with respect to employer’s contributions and contribution 
reports and with respect to employee representatives’ contributions and 
reports. The amendments were published in the Federal Register of 
April 9, 1947. 





MISCELLANEOUS 
B. & O. R. R. Establishes “Sentinel Services” 


The Baltimore and Ohio Railroad has announeed the introduction 
of an innovation in the handling of carload fast freight designed to 
insure dependable siding-to-siding service, to be known as ‘‘sentinel 
service.’’ Such traffic will be under constant teletype surveillance, and 
shippers will be told the time it will take their shipments from their 
sidings to sidings of consignees. The service is to be available at 
regular tariff rates for all types of carload freight except certain bulk 
commodities. 





Exemption Of Railway Labor Urged 


A. E. Lyon, Secretary of the Railway Labor Executives Associa- 
tion, appeared before the House Committee on Labor on March 14, and 
urged that Committee to exempt railway labor from any of the pro- 
visions of bills pending before the Committee. He pointed out that the 
railway labor organizations have for sixty years been under special 
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legislation by the Congress. He said the Railway Labor Act is a 
specialized statute, and any attempt to modify the operation of its 
machinery through the enactment of general laws or the amendments 
to general laws not specifically directed toward the railroad labor field 
is likely to react upon that statute in ways both disastrous and un- 
anticipated. 

Lyon opposed the amendments to the Railway Labor Act which 
President Whitney of the BRT had urged upon the Committee, and said 
‘“We believe that none ig necessary and we are opposed to those which 
Mr. Whitney suggested.’’ 





Ohio Intrastate Passenger Fares 


The State of Ohio objected recently to having railroad passenger 
fares within the State fixed by the Interstate Commerce Commission. 

Eastern railroads recently asked the I. C. C. to authorize higher 
eoach, sleeping car and commutation fares throughout the Northeast. 
They also asked the Commission to bring intrastate rates in Ohio, New 
York, Michigan and Illinois up to a level with any interstate increases. 
This action was requested on the basis of past I. C. C. decisions con- 
cerning rates in these States. 

In a petition filed with the I. C. C. the Public Utilities Com- 
mission of Ohio said a decision made 26 years ago should not be a factor 


in determining fair rates now. It said the railroads should apply to 
Ohio authorities for permission to change intrastate rates in Ohio. 





Shop Crafts Wage Demands 


J. M. Burns, Secretary of the Railway Employees Department of 
the AFL, announced in Chicago on March 14 that representatives of 
the seven shopcrafts, with a membership of 500,000 railroad employees, 
had agreed on demanding a wage increase of 20 cents per hour. The 
railway labor organizations involved are Brotherhood of Railway Car- 
men, The Sheet Metal Workers International Association, The Inter- 
national Brotherhood of Blacksmiths, Drop Forgers and Helpers, the 
International Brotherhood of Firemen and Oilers, the International 
Brotherhood of Boilermakers, Iron Ship Builders and Helpers, and the 
Internatienal Brotherhood of Electrical Workers, and The International 
Association of Machinists. The wage demand is to be made ‘‘in order 
to correct inequities between the railroad industry and other industries.” 
The demands will be served on the railroads at an early date. 





Tax On Transportation Of Property 


The following international organizations have been designated 
by Executive Orders of the President as being entitled to exemption 
from taxes on transportation : 
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Executive Order 9698, dated February 19, 1946: 


The Food and Agriculture Organization 

The International Labor Organization 

The Pan American Union 

The United Nations 

The United Nations Relief and Rehabilitation Administration 


Executive Order 9751, dated July 11, 1946: 


Inter-American Coffee Board 

Inter-American Institute of Agricultural Sciences 
Inter-American Statistical Institute 

International Pank for Reconstruction and Development 
International Monetary Fund 

Pan American Sanitary Bureau 


Executive Order 9823, dated January 24, 1947: 


Intergovernmental Committee on Refugees 
International Wheat Advisory Committee 
(International Wheat Conference) 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economics and Statistics has issued a 
statement showing 18 passengers killed and 407 passengers injured in 
train and train service accidents during the month of February 1947 as 
compared with 8 killed and 243 injured in such accidents in February 
1946. In February 1947, 59 employees were killed and 3,110 employees 
were injured while on duty. This compares with 65 killed and 3,355 
injured while on duty in the month of February 1946. 





1947 Freight Car Loadings Estimate 


Freight cars loadings in the second quarter of 1947 are expected to 
be 33.2 per cent above those in the same period in 1946, according to 
estimates just compiled by the thirteen Shippers Advisory Boards. 

On the basis of those estimates, freight car loadings of the thirty- 
two principal commodities will be 8,149,699 cars in the second quarter of 
1947, compared with 6,118,419 actual car loadings for the same com- 
modities in the corresponding period in the preceding year. All of the 
thirteen Shippers Advisory Boards estimate an increase in carloadings 
for the second quarter of 1947 compared with the same period in 1946. 
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Revenue Freight Loadings 


Loading of revenue freight for the week ended April 19, 1947 
totaled 865,846 cars. This was an increase of 215,003 cars, or 33.0 per 
cent above the corresponding week in 1946, and an increase of 1,146 
ears, or one-tenth of one per cent above the same week in 1945. 

Loading of revenue freight for the week of April 19 increased 
107,680 cars, or 14.2 per cent above the preceding week. 

Coal loading amounted to 185,733 cars, an increase of 73,582 cars 
above the preceding week, and an increase of 156,024 cars above the 
corresponding week in 1946, which included coal mine strike. 





Railway Employment 


Class I steam railways, excluding switching and terminal com- 
panies, had 1,326,337 employees at the middle of the month of March 
1947, a decrease of 2.97 per cent as compared with the middle of March, 
1946, but an increase of 0.11 per cent as compared with the middle of 
February 1947. Railway employment at the middle of March 1947 was 
133.2 per cent of the 1935-1939 average. 





Female Railroad Employees 


At the middle of the month of January 1947 the Class I steam 
railroads had 72,943 female employees, representing 5.48 per cent of all 
employees. 





Railroad Equipment 


On March 1, 1947 the Class I railroads had 75,358 new freight cars 
and 680 new locomotives on order, as compared with 39,191 freight cars 
and 463 locomotives on order on March 1 of last year. 





Freight Traffic Volume—March 1947 


The volume of freight traffic handled by Class I railroads in March 
1947, measured in ton-miles of revenue freight, increased about five per 
cent above the corresponding month of last year, the Association of 
American Railroads announced today. March traffic amounted to 
fifty-five billion ton-miles, according to estimates based on reports just 
received by the Association from Class I carriers. 

The March freight traffic this year was more than twice that of the 
same month in 1939. 

The following table summarizes preliminary ton-mile statistics for 
the first quarter of 1947 and 1946: 
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Percent 

1947 1946 Change 

January 53,294,374 48,225,789 +10.5 
February a48,250,000 45,089,938 + 7.0 
March b55,000,000 52,392,340 + §.0 


a Revised 
b Preliminary estimate 





Railroad Fuels, Materials And Supplies 


Class I railroads of the United States in 1946 expended $1,570,- 
555,000 for fuels and materials and supplies used in connection with 
their operations, the AAR announced today. Similar expenditures 
made in 1945 totaled $1,572,404,000. 





Railroads Net Income 


Class I railroads of the United States in February, 1947, had an 
estimated net income, after interest and rentals, of about $14,600,000 
compared with a net income of $22,200,000 in February, 1946, according 
to reports filed by the carriers with the Bureau of Railway Economics 
of the Association of American Railroads. 

In the first two months of 1947, they had an estimated net income, 
after interest and rentals, of $43,900,000 compared with a net income 
of $52,000,000 in the corresponding period of 1946. 





Railroad Operating Revenues 


Based on advance reports from eighty-seven Class I railroads, 
whose revenues represent 81.5 per cent of total operating revenues, the 
Association of American Railroads has estimated that railroad operating 
revenues in March, 1947, increased 11.1 per cent above the same month 
of 1946. This estimate, it was pointed out, covers only operating 
revenues and does not touch upon the trends in operating expenses, 
taxes, or final income results. 

Estimated freight revenue in March, 1947, was greater than in 
March 1946, by 22.7 per cent, but estimated passenger revenues de- 
creased 37.4 per cent. 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the Interstate 
Commerce Commission has issued a statement showing passenger traffic 
statistics of Class I steam railways for the eleven months ending with 
November 1946, as compared with the first eleven months of 1945. The 
aggregates and averages shown are as follows: 
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AGGREGATES 


% 
1946 1945 Change 


Passenger Revenues 
In Coaches $ 653,209,235 $ 916,559,345 —28.7 
In Parlor and Sleeping Cars 455,612,274 585,067,229 —22.1 


Revenue Passengers Carried 
In Coaches 377,191,092 466,581,243 
In Parlor and Sleeping Cars 41,051,864 54,540,984 


Revenue Passengers Carried 1 Mile 
In Coaches 36,060,723,820 53,795,277,287 
In Parlor and Sleeping Cars 18,734,831,602 24,407,619,115 


AVERAGES 


Revenue Per Passenger-Mile 
In Coaches 
In Parlor and Sleeping Cars 


Revenue Per Passenger Per Road 
In Coaches 
In Parlor and Sleeping Cars 


Miles Per Passenger Per Road 
In Coaches 





Motor Transportation 


Household Goods Carriers Revised Rules 


Division Five of the Commission, in a report in Ex Parte MC-19, 
has prescribed revised rules and regulations, effective July 15, to govern 
motor common carriers of household goods. 

The report provides for a general tightening up and clarification of 
rules pertaining to estimates to prospective customers, preparation of 
itemized statements of articles by carriers in connection with estimates, 
weighing and verification of weights. There is provision for use of a 
constructive weight when no scales are available to weigh loads. 

A new regulation requires a carrier selling cargo insurance to de- 
liver a copy of the policy prior to shipment, such policy to clearly indi- 
cate underwriter and amount of premium payment. 

Representations by carriers that all risks are covered by insurance 
is prohibited unless the coverage actually protects against every peril to 
which a shipment may be exposed. Any exceptions to all risk coverage 
must be covered in any advertisements. The order is silent on a previ- 
ously considered proposal to require publication of insurance policies in 
tariffs. 

A carrier is permitted, upon authorization of the shipper, to as- 
sume dock charges made by a warehouse and make collection thereof 
from the shipper; otherwise, this is prohibited. 





Local Cartage Held Exempt From 
OPA or TCA Rate Regulation 


In Fleming vs. Chicago Cartage Company, the U. 8. Court of Ap- 
peals, Seventh Circuit, affirmed a U. S. District Court ruling that a local 
cartage operator performing pick-up and delivery service and general 
trucking is a common carrier and therefore exempt from rate regula- 
tion by the Office of Price Administration or its successor, the Tempor- 
ary Controis Administration. 

OPA sought treble damages in the action, alleging violation of the 
Emergency Price Control Act and claiming that local cartage operators 
were subject to its regulations in absence of regulation by other Federal 
or State bodies. 

The Cartage Exchange of Chicago, on behalf of its members through 
the Chicago Cartage Company, contended that OPA had no jurisdiction 
due to exemptions granted to common carriers in See. 302(c) of the In- 
terstate Commerce Act and Amendment 50 to Supplementary Price 
Regulation No. 11. 

The District Court held in favor of the carrier and OPA appealed 
the decision. 

OPA maintained that local cartage operators were contract carriers 
subject to its control as to rates. Although Cartage Exchange members 
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had found it necessary to increase rates on several occasions because of 
increased labor costs, if the OPA position had been upheld the carrier’s 
rates would have been pegged as of March, 1942, in the absence of OPA 
approval for increases. 

The Court found that the carrier had operating certificates from the 
I. C. C., State of Illinois and City of Chicago and that it holds itself out 
to perform service for the public generally as evidenced by its participa- 
tion in Chicago Cartage Exchange tariffs. 

The Court said that the carrier’s pick-up and delivery service for 
railroads is essentially the same as its general hauling and that service 
rendered the rail lines does not detract from the common carrier nature 
of the operation, this being service to just one segment of the public 
which the company stands ready to serve. 





Motor Freight Classification Revision 


At its April meeting in Chicago, the National Traffic Committee of 
American Trucking Associations approved a proposal to change the 
style of the National Motor Freight Classification. The eighth issue, 
when published, will be printed in the revised form. 

The form adopted, after consideration of several proposals, is de- 
signed to achieve greater simplicity, clarity and ease of use. It pro- 
vides a ‘‘continuous item’’ method of publication. The present two 
columns of commodity descriptions per page is replaced by a single 
column arrangement. Reading across the page will appear in order: 
Item number, description of article, LTL rating, volume rating, volume 
minimum weight. 

Publishing Agent C. F. Jackson’s staff is engaged in the long task 
of revision. 





Proposed Section 22 Amendment 


The Executive Committee of American Trucking Associations has 
instructed the ATA staff to progress research into the legislative his- 
tory and practical application of Sec. 22 of the Interstate Commerce 
Act, with a view toward seeking legislation to amend Sec. 22 and related 
sections of the Act so as to clarify and enumerate the circumstances and 
conditions under which U. 8. Government establishments and transpor- 
tation companies may negotiate for preferential rate treatment and 
other concessions in connection with movement of public property. 





Tank Truck Transportation Of Alcohol, Etc. 


The Alcohol Tax Unit, Bureau of Internal Revenue, Treasury De- 
partment, published proposed rules and regulations in the Federal Reg- 
ister, April 23, to authorize transportation by tank truck on a permanent 
basis of denatured alcohol specially denatured alcohol, fusel oil, butyl 
alcohol, acetone and ether. This would have the effect of making perman- 
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ent the wartime emergency rules permitting highway transport of such 
articles. The National Tank Truck Conference, American Trucking 
Associations, had petitioned the Bureau for such permanent regulations 
in order to place tank truck carriers on a competitive level with the 
other agencies of transportation as regards movement of these commodi- 
ties. Anticipated approval of the Secretary of the Treasury upon ex- 
piration of the required 30 days’ notice would make the regulations 


permanent. 





Greyhound Stock Split-Up Case—3 Shares For 1 of 
Outstanding Common Stock Authorized 


The Interstate Commerce Commission, Division 4, in Report and 
Order dated April 15, 1947, in Finance Docket No. 15388, authorized 
The Greyhound Corporation to issue not exceeding 6,220,060 shares of 
common stock without par value, for split-up of not exceeding 3,110,030 
shares of outstanding common stock, 3 shares for 1. 

Exceptions to the examiner’s proposed report and a motion to dis- 
miss the application for want of jurisdiction had been filed, and oral 
argument was heard. Division Four did not concur in the proposed re- 
port. It was found that the Commission had jurisdiction under Section 
214 of the Act. 

The ‘applicant is the parent company of the Greyhound system of 
motorbus companies operating throughout the United States and Cana- 
da. 

The Greyhound companies have had increased revenues during the 
past few years and the resulting improvement in financial position of the 
applicant has been reflected in the increase in market price for its stock. 
The stated purposes of the stock split are to effect reduction in the mark- 
et price for and improve the stability of the market in its common stock. 
The applicant believes that a lower market price will result in wider 
distribution of stock and will enable it to arrange future financing to 
better advantage. 

The findings in favor of the applicant were upon conditions (1) 
that before issuing the additional common stock for split-up of that out- 
standing, applicant shall file with the Commission certified copy of the 
amendment to its articles of incorporation that was filed with appropri- 
ate State authorities providing for changes in its capital stock; (2) that 
concurrently with the issue of the additional common stock shares, ap- 
plicant shall transfer $3,382,441.77 from its surplus account to its com- 
mon capital stock account; and (3) that before recording on its books the 
issue of additional shares, and the transfer of the amount stated from 
surplus to capital, applicant shall submit the related journal entries to 
the Commission for approval. 

Commissioner Mahaffie, dissenting, said that the market price of each 
share will be reduced as a result of the 3 for 1 increase in number of 
shares without any increase in assets, and that uninformed buying based 
on a lower price per share would probably increase the aggregate market 
value of the issue ; however, he maintained that it was not clear how this 
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would result in stabilizing the market or facilitating applicant’s future 
financing. He concluded that the anticipated wider stock distribution, 
coupled with lowered price per share, would increase speculation in the 
stock and that while facilitating speculation might be expected to in- 
crease market prices in boom times, it is not at all likely to promote 
stability. : 

He observed that the remarkable prosperity of motor carriers of 
passengers of the past few years cannot be expected to continue indefi- 
nitely; nor that regulatory authorities will, in normal times, permit 
fares and charges calculated to produce a return sufficient to support in- 
flated market prices for carriers’ stocks. 

He pointed out that the proposed tripling of the number of shares 
of no-par stock is for the stated purpose of lowering the market price 
and is not intended as a means of securing additional capital or an in- 
crease of assets and that the 9,330,090 shares which will then be out- 
standing will be backed by the identical assets and same earning power 
as the presently outstanding 3,110,030 shares. 

He could not, on the record, find the proposal compatible with the 
public interest, necessary or appropriate for or consistent with the proper 
performance by the carrier of service to the public, or reasonably nee- 
essary and appropriate for the purpose. 
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Freight Forwarder Regulation 


By Gres Morrow 
General Counsel, Freight Forwarders Institute 


Forwarder Abandonment Authorized 


In the first proceeding of its kind to come to our attention, the 
I. C. C., Division 4, has issued a certificate of abandonment to the Gor- 
don-Arey Carloading Company, a freight forwarder, and entered an 
order revoking the permit of that company. The certificate and order, 
dated March 17, 1947, were entered in Dockets FF-172 and FF-98, and 
are based upon an application filed by Gordon-Arey pursuant to the 
provisions of Section 410(i) of the Interstate Commerce Act. 

The report accompanying the certificate and order points out that 
Section 410(i) prohibits the abandonment by any freight forwarder 
which is controlled by, or under common control with a common carrier 
subject to Part II of the Act of all or any part of its freight forwarder 
service unless there shall first have been obtained from the Commission 
a certificate that such abandonment is consistent with the public interest 
and the national transportation policy. (This prohibition also applies 
in the case of forwarders owned or controlled by carriers subject to 
Part I or III of the Act, but in no other cases, and specific penalties 
are provided for violations). 

In commenting on the purpose of Section 410(i) the report states 
that: ‘‘The legislative history of Part IV of the Act indicates that this 
section was inserted in the act principally for the purpose of protecting 
the public against the possibility that a common carrier might seek to 
use a controlled forwarder to discourage other forwarder service and 
then discontinue the controlled forwarder service.’’ It appears that in 
the instant proceeding the applicant is controlled by or under common 
control with a motor carrier. 

After reciting that applicant for many months has been unable to 
assemble sufficient tonnage to conduct an economical operation, the re- 
port states that there is no indication that applicant has been or is being 
used as a so-called ‘‘fighting-ship’’ to discourage legitimate and normal 
competition of other forwarders. 





House Committee Decides Against Reparations Provisions For 
Freight Forwarders And Motor Carriers 


After hearing witnesses for and against a bill which was designed 
to establish uniform provisions in all four parts of the Interstate Com- 
merce Act with respect to reparation and time limitations on suits for 
overcharges and undercharges the House Committee on Interstate and 
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Foreign Commerce, on March 31, 1947, reported a bill with the repara- 
tions features omitted insofar as parts II and IV of the Act are con- 
cerned. 

Hearings were held on the original bill, H. R. 2324, on March 18 
and 19, 1947. Following the hearings, Chairman Wolverton, of the 
House Committee, introduced bill H. R. 2759 on March 24, 1947, and 
that bill was reported on March 31, 1947 by Report No. 208. 

The original bill, H. R. 2324, contained provisions amending parts 
II, III and IV of the Act so as to bring them into conformity with pro- 
visions for award of damages, and complaints or suits for overcharges 
or undercharges, now found in Sections 8, 9, 13 and 16 of Part I. Part 
III now contains certain provisions for award of damages in the case 
of certain types of carriers by water but does not reach all common car- 
riers by water subject to the Act, and furthermore, the period of limita- 
tion is three years instead of two years as in Part I. The revised bill, 
H. R. 2759, as reported, makes no provision for award of reparations 
against freight forwarders or motor carriers, but establishes a two year 
period of limitation on actions at law for the recovery of overcharges 
or undercharges in Parts II and IV of the Act. In addition, it changes 
the period of limitation provided in Part III from three years to two 
years, and changes the definition of ‘‘carrier’’ to mean any ‘‘common 
carrier by water.’’ 

The Committee Report (No. 208) indicates that on the basis of the 
testimony given at the hearings the Committee decided that it did not 
favor, at this time, legislation making reparation provisions applicable 
to common carriers by motor vehicle and freight forwarders. 

In explaining the opposition of the freight forwarders to the repara- 
tions provisions of the original bill, witness Giles Morrow, speaking for 
the Freight Forwarders Institute, told the Committee that such pro- 
visions, if included in Part IV, would have an entirely different effect 
in the case of freight forwarders than in the case of railroads subject 
to Part I of the Act. He referred to the doctrine established in the 
Arizona Grocery Company case, 284 U. S. 370, wherein the Supreme 
Court held that the Commission may not award reparation on shipments 
which moved under rates prescribed or approved by it, and pointed out 
that the Commission has had no occasion to prescribe maximum reason- 
able rates as to forwarder traffic. The witness also reviewed recommen- 
dations for amendment of the reparations provisions made by the I. C. C. 
in its annual reports to Congress for various years between 1916 and 
1932. 

The Committee Report reproduces a letter from the Legislative 
Committee of the I. C. C. commenting upon the original bill in which 
the Commission said that the limited experience under Part IV so far 
has not shown any important need for a provision for reparations, but 
endorsed such provisions as being in the interest of uniformity. 
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Freight Forwarders, Motor Common Carriers, Agreements 
Docket 29493 


Following extensive hearings in New York, Chicago, San Francisco, 
Kansas City, Atlanta and Washington, briefs were filed in the above 
entitled proceeding on March 27, 1947. The proceeding was instituted 
by the Commission on its own motion by order dated March 5, 1946, 
pursuant to the provisions of Section 409 of the Interstate Commerce 
Act as amended February 20, 1946. 

In the meantime, some of the forwarder respondents have been re- 
quested by the Commission to prepare and submit certain additional 
data, to be compiled from information obtained as the result of a study 
of forwarder traffic made by the Freight Forwarders Institute. On 
February 21, 1947 the Commission denied and overruled petitions and 
motions filed by American Trucking Associations, Inc., and the National 
Industrial Traffic League appealing from rulings of the presiding Ex- 
aminers whereby leave to file an exhibit after the close of the hearings 
based on the forwarders’ data was denied. On March 10, 1947 the Com- 
mission released to the parties copy of a letter addressed to the Freight 
Forwarders Institute asking the forwarders to prepare an abstract of 
certain of the data which gave rise to the petitions and motions. 





Transfer Of Forwarder Rights Authorized And Permit Issued— 
Temporary Discontinuance Of Service Held To Be Result 
Of Emergency And Not A Bar To Permit 


Reversing a prior report, the I. C. C., Division 4, in a report on re- 
hearing, had granted a freight forwarder permit to Williams & Frazee, 
Ine., embracing the operating rights of John W. Williams, d/b/a Atlan- 
tic and Gulf Forwarding Co., and authorized transfer of the rights of 
Williams to the corporation. 

The application filed originally by Williams following the passage 
of part IV was denied by order May 22, 1943, upon a finding that 
forwarding operations were discontinued in 1941. Subsequently the 
case was reopened and on September 28, 1945, after hearing, the appli- 
eation was again denied by Division 4, upon a finding that applicant had 
failed to establish that he was ready, able and willing properly to per- 
form the proposed service. 

Applicant utilizes the services of certain steamship lines in coast- 
wise service. When these lines discontinued commercial service applicant 
suspended his operations, and the evidence revealed that he had certain 
outstanding and unpaid obligations to the steamship lines. On further 
hearing it was developed that these obligations were paid or adjusted in 
1946, and operations were resumed. 








Water Transportation 


By Joun H. Eisennart, Jr., Editor 


U. S. Maritime Commission Appointment 


Joseph Kirtley Carson, Jr., former Mayor of Portland, Oregon, 
was sworn in as a member of the U. S. Maritime Commission on April 
1st. The oath was administered by Mr. Justice Douglas of the Supreme 
Court of the United States. 





Coastwise Water-Rail Rates 


In a letter to the Commission, the Pacific Coastwise Conference has 
said that water-freight rates on many commodities shipped between West 
Coast ports must be increased 50 per cent if private steamship operators 
are to remain in business. The Conference represents coastwise com- 
panies which claim their rates are held down by unduly low railroad 
rates. The Conference said railroad proposals to ease the situation are 
not satisfactory. Following the water-rail conferences, directed by the 
Commission, the railroads offered to increase competitive rates to the 
level they asked for all rates last year. The Commission approved a blan- 
ket increase of 20 per cent, with various exceptions, although the car- 
riers asked for a 25 per cent increase. The water carriers emphasized 
that their 50 per cent proposal was to be added to the 20 per cent which 
has been granted by the railroads. 





Great Lakes-St. Lawrence Waterways Treaty Withdrawn 


The Senate has given formal permission for the withdrawal of the 
Great Lakes-St. Lawrence Waterway Treaty, along with 18 other treaties 
pending before the Committee on Foreign Relations. President Truman 
sought permission to withdraw the treaties because changed conditions 
have made many of them become obsolete. 





Status Of Port Of Tacoma, Washington 


Examiner Leonard Way has recommended that the Commission 
find that the switching services performed by the Port of Tacoma in 
connection with its operations as an ocean terminal and for industries 
located upon its properties without allowance or compensation to be not 
those of a common earrier subject to the Interstate Commerce Act. 
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Investigation By Special House Committee On Small Business 
Concerning Sale Of Federal Barge Lines — 


The Select Committee on Small Business of the House of Repre- 
sentatives held hearings during the month of April in Chicago, Omaha, 
St. Louis, Memphis and New Orleans, with a view to determining whe- 
ther the Federal Barge Lines, operated by the Inland Waterways Cor- 
poration, and which is a government-owned barge line, should be con- 
tinued in operation. Numerous shipper and carrier witnesses were 
heard on this question. The final hearing by the House Special Com- 
mittee was conducted in Washington on May 6. 





Ex Parte 165—“‘Morgan Report” 


Numerous water carriers and water carrier associations filed answers 
to the Morgan Report with the Commission on or before May 1, 1947. 
Typical of the answers filed is the following quotation from the answer 
made by Chester C. Thompson, President of The American Waterways 
Operators, Inc., where he stated that: 


‘‘This Association of privately-owned Domestic Water Carriers 
and Operators serving the inland rivers, intracoastal canals and 
waterways, the bays, sounds and harbors of the United States, finds 
itself in disagreement with the Findings and Recommendations of 
Mr. Morgan. 

Therefore, the Commission is urged to reject such Findings and 
Recommendations, as well as the entire Report submitted in Ex 
Parte No. 165.”’ 





Union Sulphur Company, Inc., Contract Carrier Application W-594 


On April 9, 1947, Division 4 modified findings in the prior report 
(260 I. C. C. 749) to include all Gulf and Atlantic Coast ports in the 
destination territory authorized in connection with applicant’s services 
as a contract carrier in the furnishing of self-propelled vessels under 
charter, lease or other agreement to persons other than carriers subject 
to the Interstate Commerce Act, to be used by such persons in the trans- 
portation of their own lumber. The prior findings were in all other 
respects affirmed. 





Commission Institutes Investigation In Pacific Coastwise Water Rates 
And All Commodity Rail Rates Between California, Oregon And 
Washington 


By orders entered March 27, 1947, the Commission in Dockets 29722 
and 29721, Pacific Coastwise Water Rates and All-Rail Commodity Rates 
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Between California, Oregon and Washington, instituted investigations 
into rates of water and rail carriers competitive in Pacific coastwise 
traffic. These proceedings will be assigned for hearing at a future date. 





First Supplemental Report In Ex Parte 162 


By order dated March 3, 1947, the Commission through its First 
Supplemental Report in Ex Parte 148-162 modified increases previously 
authorized on sulphur in carloads from Texas mines to Galveston, Texas, 
for movement beyond by water. 

The effect of the modification is to decrease the pre-terminal rail haul 
increase 6c and add this amount to the water haul beyond. 





Foss Launch And Tug Company Extension Of Operations—Car Ferry 


The Commission, by Division 4, in report and order dated March 21, 
1947 found that public convenience and necessity required operation 
by Foss Launch and Tug Company as a common carrier in interstate 
or foreign commerce in the performance of freight car ferry service by 
means of non-self-propelled vessels with the use of separate towing ves- 
sels between Tacoma, Washington and Keyport and Indian Island, Wash- 
ington, and between Seattle and Kennydale, Washington. 

In the same report, the Division found that public convenience and 
necessity required operation by Drummond Lighterage Company as a 
common carrier in interstate or foreign commerce in the performance 
of car ferry service by means of non-self-propelled vessels with the use 
of separate towing vessels for the transportation of liquefied petroleum 
gas and tar in tank cars between Seattle and Bremerton, Washington, 
and for the transportation of coal between Seattle and Port Orchard, 
Washington. 

Application of the Puget Sound Navigation Company for certain 
ear ferry service operating authority was denied. 





Supreme Court Changes Decision In Lake Barge Grain Case 


The Supreme Court on March 31, 1947 in Decision No. 72, October 
Term, 1946, Interstate Commerce Commission, Appellant v. A. L. Mech- 
ling, et al., found that the Commission may not lawfully establish higher 
rates for rail transportation from Chicago to eastern destinations of 
grain shipped by barge to Chicago from points of origin on inland water- 
ways systems as compared with rates charged for rail transportation 
from Chicago to same destinations of grain shipped by rail to Chicago 
from same points of origin, since there is no showing of higher transpor- 
tation costs for movement of ex barge grain, and the Commission is re- 
quired by the Transportation Act of 1940 to preserve inherent advant- 
ages of cheaper water transportation. 
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Aluminum From Listerhill, Alabama To McCook, Illinois 


Examiner W. M. C. Cheseldine in Fourth Section Application No. 
22280 has recommended that the Commission deny authority to establish 
and maintain rates on aluminum pig or ingots in car-loads from Lister- 
hill, Alabama to McCook, Illinois, without observing the long- and short- 
haul provisions of Section 4 of the Interstate Commerce Act. 

The Examiner’s decision states that ‘‘applicants have failed to 
establish a special case such as contemplated by Section 4.’’ 





Pacific Coast European Conference Agreement—U. S. Maritime 
Commission Docket No. 648 


Examiner Robert Furness of the Maritime Commission has issued 
proposed report recommending that the Commission approve requests 
of parties to conference agreement No. 5200-2 increasing admission fee 
from $250 to $5,000, and that the Commission should find that contract 
rate system of conference members was not shown to be. unlawful and 
that the rule requiring unanimous vote on all decisions was not shown 
to be unlawful. 








Recent Court Decisions 


By Warren H. WaGNER 





Class rate decision upheld by Supreme Court. d t to Section 3 rela- 
tive to regions construed—all pertinent evidence should be submitted to 
the Commission and not be presented first to the Court—effect of order 
if not clear must await operations under it before holding it confiscatory— 
order under Section 15(1) versus one under Section 3 defined—Com- 
mission may fix minimum rates to remove discrimination even though 
present rates are not shown to be non tory. 


New York, et al. v. United States 


On May 12, 1947, the Supreme Court (Justices Frankfurter and 
Jackson dissenting) approved the interim orders of the Commission in 
No. 28300, Class Rate Investigation, 1939, 262 I. C. C. 447, 264 I. C. C. 
41. In those orders the Commission requires the class rates within 
official territory to be increased 10% and all other class rates east of the 
Rocky Mountains to be reduced 10%. 

Quoting rather lengthily from the decision of the court: 





First. The principal evil at which the Interstate Commerce Act 
was aimed was discrimination in its various manifestations. Louisville 
& N. R. Co. v. United States, 282 U. S. 740, 749-750. Until 1935, § 3 (1) 
of the Act prohibited discrimination only against a ‘‘person, company, 
firm, corporation, or locality, or any particular description of traffic.”’ 
24 Stat. 379, 380. The question arose whether ‘‘locality’’ included a 
port insofar as the port was not a point of origin or destination but a 
gateway through which shipments were made. The Court held by a 
closely divided vote, and contrary to the ruling of the Commission, that 
it did not. Texas & Pacific R. Co. v. United States, 289 U. 8S. 627. 
Thereafter Congress amended § 3 (1) so as to extend the prohibition 
against discrimination to include a ‘‘port, port district, gateway, transit 
point.’’ 49 Stat. 607. And see Albany Port District Commission v. 
Ahnapie & W. R. Co., 219 I. C. C. 151. That was in 1935. In 1940 
Congress went further. By § 5 (b) of the Transportation Act of 1940, 
54 Stat. 899, 902 known as the Ramspeck Resolution, it authorized and 
directed the Commission to institute an investigation into rates on 
commodities between points in one classification territory and points 
in another territory and into like rates within territories for the pur- 
pose of determining whether those rates were ‘‘unjust and unreasonable 
or unlawful in any other respect in and of themselves or in their 
relation to each other, and to enter such orders as may be appropriate 
for the removal of any unlawfulness which may be found to exist. . . 
Congress also extended the prohibition against discriminations by add- 
ing to § 3 (1) the words ‘‘region, district, territory.’’ 
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It is now asserted .that the Commission has misunderstood its 
duties under these 1940 amendments. It is said that the Commission 
has construed this mandate of Congress to mean that identical rates, 
mile for mile, should be established everywhere in the country, in face 
of a long standing practice of rate-making (which the legislative history 
of the 1940 amendments shows was not intended to be changed) that 
allowed differences in rates which were based on differences in the 
length of haul, character of the terrain, density of traffic, and other 
elements of the cost of service. Thus it is argued that the Commission 
runs afoul of Ann Arbor R. Co. v. United States, 281 U. S. 658, which 
involved the construction of a joint resolution of Congress directing the 
Commission to make an investigation to determine whether existing 
rates and charges were unjust, unreasonable, or unjustly discriminatory 
so as to give undue advantage ‘‘as between the various localities and 
parts of the country....’’ 43 Stat. 801, 802. The Commission, relying 
on that mandate, condemned certain existing rates between California 
and eastern points. The Court set aside the order of the Commission, 
holding that the joint resolution did not purport to change the existing 
law but left the validity of rates to be determined by that law. 

But the Commission in the present cases did not proceed on the 
assumption that the Ramspeck Resolution changed the substantive law. 
As we read its report, the Commission took the resolution only as a 
directive to investigate and correct violations of substantive law as it 
deemed that law broadened by the amendment to § 3 (1). It said: 


‘*By the amendment to the substantive antidiscrimination pro- 
visions of section 3 (1) all discriminations in the form of undue 
or unreasonable preference or advantage, or undue or unreason- 
able prejudice or disadvantage, as between regions, districts, or 
territories, viewed as separate entities, were brought directly with- 
in the purview of the act along with all the other inhibitions pre- 
viously included. We were then authorized and directed by the 
other provisions mentioned to remove any such discriminations 
found to exist in a proper proceeding. This means that such dis- 
criminations as those mentioned which result from differences in 
the methods of distributing the general rate burden in the several 
rate-making territories, or from any other cause, if not justified 
upon proper consideration of recognized elements of rate making 
applied in the light of the amended law are unlawful and should 
be corrected.’’ 262 1. C. C. p. 692. 


From this statement it is apparent that the Commission concluded 
that the 1940 amendment to § 3 (1) enlarged the scope of the section. 
The Commission, indeed, stated that ‘‘it is clear that the main purpose 
which Congress had in mind was to bring about a greater degree of 
equalization, harmony, and uniformity in the different regional or 
territorial rate structures of the country.’’ Id. p. 692. And see id. pp. 
688-691. But it is suggested that discriminations based on geographic 
factors were outlawed prior to the 1940 amendment to § 3 (1), as 
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evidenced by its long standing condemnation of ‘‘undue or unreason- 
able prejudice or disadvantage’’ to any ‘‘locality’’ and, since 1935, to 
any ‘‘port, port district, gateway or transit point.’’ It is, moreover, 
suggested that even the prohibition of discriminations against shippers 
was broad enough all along to ban discriminations based on the geo- 
graphic location of the shippers. The contention is that without a 
change in the law the present orders were unwarranted; it is pointed 
out that the class rates now condemned had been found by the Commis- 
sion itself to be just and reasonable in recent years. And it is asserted 
that the Commission did not take its present action on a showing of 
changed circumstances since those times. The conclusion, therefore, is 
that the present orders are not warranted by § 3 (1). 

We need not determine whether, prior to the 1940 amendment, 
§ 3 (1), by its ban on unlawful discriminations against a ‘‘locality,”’ 
would have permitted the Commission to eradicate regional discrimina- 
tions in class rates. For whatever doubt may have existed in the law 
was removed by the 1940 amendment which made abundantly clear that 
Congress thought that the problem of regional] discriminations had been 
neglected and that if any such discriminations were found to be present, 
they should be eradicated. But, as the Commission concedes, the addi- 
tion of ‘‘region, district, territory’’ to § 3 (1) did not change the law 
respecting discrimination by authorizing uniform freight rates, mile for 
mile, without regard to differing costs of the service. Congress, by 
adding those words, made plain the duty of the Commission in determin- 
ing whether discriminatory practices exist to consider the interests of 
regions, districts, and territories, and to eliminate territorial rate dif- 
ferences which are not justified by differences in territorial conditions. 
In other words Congress did not introduce a new standard of dis- 
crimination by its amendment to § 3 (1) ; it merely made clear its pur- 
pose that regions, districts, and territories should be the beneficiaries 
of the law against discrimination. 

Second. It is argued, however, that the findings of the Commis- 
sion concerning regional discriminations in class rates are not supported 
by substantial evidence. 

The great differences between territorial class rate levels are shown 


Tables compiled by Government counsel show the first-class rates 
for interterritorial movements to Official Territory from each of the 
other territories as compared with intraterritorial movements for ap- 
proximately equal distances within Official Territory... .. 

The disadvantage to the Southern or Western shipper who attempts 
to market his product in Official Territory is obvious. Thus the first 
of these tables shows that a Nashville shipper pays 39 cents more on 
each 100 pounds of freight moving to Indianapolis, Indiana than one 
who ships from Indianapolis to a point of substantially equal distance 
away (Kent, Ohio) in Official Territory. Similar disadvantages suffer- 
ed by Southern and Western shippers are revealed in the other com- 
parable interterritorial freight movements set forth in the tables. 
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That disadvantage is emphasized if the effects of classification dif- 
ferences on rates for identical commodities are considered. A com- 
parison of rates in cents per 100 pounds for 200 miles shows that even 
though shippers in the South and West have the same or lower classifica- 
tion ratings for identical commodities they nevertheless on the whole 
pay higher charges than the shippers in Official Territory for equivalent 


There is rather voluminous evidence in the record tendered to show 
the effect in concrete competitive situations of these class rate inequali- 
ties. The instances were in the main reviewed by the Commission. 
They are attacked here on various grounds—that some of them involved 
rates other than class rates, that others were testified to by shippers 
who made no complaint of class rates, that others showed shippers paying 
higher rates yet maintaining their competitive positions and prospering. 
We do not stop to analyze them or discuss them beyond saying that some 
of the specific instances support what is plainly to be inferred from 
the figures we have summarized—that class rates within Southern, 
Southwestern and Western Territories, and from those territories to 
Official Territory, are generally much higher, article for article, than 
the rates within Official Territory. That was the basic finding of the 
Commission ; and it is abundantly supported by the evidence. 

Thus discrimination in class rates in favor of Official Territory and 
against the Southern, Southwestern and Western Trunk Line territories 
is established. But that is not the end of the matter. For ‘‘mere 
discrimination does not render a rate illegal under § 3.’’ United States 
v. Illinois Central R. Co., 263 U. 8. 515, 521. Section 3 condemns ‘‘any 
undue or unreasonable preference or advantage’’ and ‘‘any undue or 
unreasonable prejudice or disadvantage’’ to any territory. And, as 
we have said, the 1940 amendment to § 3, by its addition of ‘‘region, 
district, territory,’’ did not change the prevailing rules respecting un- 
lawful discrimination; it merely enlarged the reach of § 3. Hence 
we must determine from the pre-existing law whether a discrimination 
against a territory is obnoxious to § 3. The rule is stated in United 
States v. Illinois Central R. Co., supra, p. 524, as follows: 


‘*To bring a difference in rates within the prohibition of § 3, it 
must be shown that the discrimination practiced is unjust when 
measured by the transportation standard. In other words, the 
difference in rates cannot be held illegal, unless it is shown that it 
is not justified by the cost of the respective services, by their 
values, or by other transportation conditions.’’ 


It is on this principle that the findings of the Commission under 
§ 3 are both defended and attacked. 

Third. The Commission’s findings under § 3 (1) are first challenged 
on the ground that there is no finding that the corresponding class rates 
are actually charged to or demanded of competing shippers in the 
several territories. That is to say, no unlawful discrimination in favor 
of a shipper in Official Territory and against a shipper in Southern 
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Territory can be said to exist unless it is shown that the southern com- 
petitor is actually required to pay the higher interterritorial class rates. 
It is contended that the record negatives the existence of facts which 
could support such a finding and that no such finding was made. 
Reliance is placed on two circumstances. In the first place, reference is 
made to the effect of classification ratings on class rates which we 
briefly summarized above. It is noted, for example, that the southern 
shipper in some instances actually pays less for the shipment of the 
same commodity than the shipper in Official Territory, e. g., where the 
Southern Classification carries the commodity in a lower class, which in 
turn exacts a rate less than that required of the higher classification 
granted by Official. It is apparent from the illustrations we have given 
that such is true in some cases. But that is not the dominant pattern. 
In the vast majority of the instances the classification ratings, like the 
class rate structure, work to the benefit of Official Territory and against 
the others. But the greater reliance is placed on the second cirecum- 
stance—that only a minor portion of freight moves by class rates and 
of that a greater percentage moves in Official Territory than in the 
others. This point requires a more extended answer. 

The Commission, indeed, found that by reason of non-use the class 
rates have become obsolete and no longer serve the purposes for which 
they were designed. They move a relatively small amount of freight. . . . 

In September, 1940, for example, less-than-carload ratings on about 
3,000 commodities were removed from the Southern Classification by 
classification exceptions. The great bulk of the freight moves on ex- 
ception rates and commodity rates. This trend, according to the Com- 
mission, has been the result of competitive forces. The creation of the 
exceptions has ‘‘shorn the ratings in the classifications of much of their 
usefulness and proper function.’’ 262 I. C. C. p. 504. The record is 
replete with evidence supporting this finding of the Commission. And 
appellants seize on it as supporting their claim that since class rates 
have largely become paper rates, they are not the source of injury to 
shippers from the South and the West; that if the latter are prejudiced 
by the rate structure, the injury must flow from the exception rates 
and commodity rates not involved in this proceeding; and that in any 
event the case of unlawful discriminations in favor of Official Territory 
and against the other territories has not been founded on the actual 
use of disadvantageous class rates by shippers in the Southern, South- 
western, and Western Trunk-Line territories. 

But that takes too narrow a view of the problem confronting the 
Commission. We start of course with some showing of actual dis- 
crimination against shippers by reason of their use of class rates. But 
the main case of discrimination made out by the record is one against 
regions and territories. We assume that a case of unlawful discrimina- 
tion against shippers by reason of their geographic location would be 
an unlawful discrimination against the regions where the shipments 
originate. But an unlawful discrimination against regions or territories 
is not dependent on such a showing. As we stated in Georgia v. 
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Pennsylvania R. Co., 324 U. 8. 439, 450, ‘‘ Discriminatory rates are but 
one form of trade barriers.’’ Their effect is not only to impede estab- 
lished industries but to prevent the establishment of new ones, to 
arrest the development of a State or region, to make it difficult for an 
agricultural economy to evolve into an industrial one. Non-discrimina- 
tory class rates remove that barrier by offering that equality which the 
law was designed to afford. They insure prospective shippers not only 
that the rates are just and reasonable per se but that they are properly 
related to those of their competitors. Shippers are then not dependent 
on their ability to get exception rates or commodity rates after their 
industries are established and their shipments are ready to move. They 
have a basis for planning ahead by relying on a coherent rate structure 
reflecting competitive factors. 

If a showing of discrimination against a territory or region were 
dependent on a showing of actual discrimination against shippers lo- 
eated in these sections, the case could never be made out where dis- 
criminatory rates had proved to be such effective trade barriers as to 
prevent the establishment of industries in those outlying regions. If 
that were the test, then the 1940 amendment to § 3 (1) would not have 
achieved its purpose. We cannot attribute such futility to the effort 
made by Congress to make regions, districts and territories, as well as 
shippers, the beneficiaries of its anti-discrimination policy expressed in 
§ 3 (1). 

So far as the remedy is concerned, the present cases might, of 
course, be different if the Commission had no power to prescribe classifi- 
eations. But § 15 (1) of the Act grants it full power, on finding that 
a classification is ‘‘unjust or unreasonable or unjustly discriminatory 
or unduly preferential or prejudicial,’’ to determine and prescribe what 
classification will be ‘‘just, fair, and reasonable.’? The Commission’s 
over-all conclusion was that the classifications in force and the class 
rates computed from them harbor inequities which result in unlawful 
discriminations in favor of Official Territory and against the other 
territories. The fact that relatively small amounts of freight move by 
class rates proves not that the regional and territorial discrimination 
is slight, but that the rate structure as constituted holds no promise 
of affording the various regions or territories that parity of treatment 
which territorial conditions warrant. The Commission in substance 
concluded that that result could not be achieved unless traffic was, in 
the main, moved on class rates. We will discuss later the appropriate- 
ness of the relief granted by the interim orders here challenged. It is 
sufficient here to note that the case of unlawful discrimination against 
these territories was chiefly founded on the absence of non-discrimina- 
tory class rates and uniform classifications which would remove the 
features of existing rate structures prejudicial to Southern, South- 
western, and Western Trunk-Line territories. 

We are thus not primarily concerned with the adequacies of the 
Commission’s findings showing discrimination against actual shippers 
located in a territory (cf. Florida v. United States, 282 U. 8. 194; 
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North Carolina v. United States, 325 U. S. 507; Interstate Commerce na 
Commission v. Mechling, 330 U. S.—), but with prejudice to a territory fr 
as a whole. co 
Fourth. The inquiry of the Commission into the effect of class pa 
rates on the economic development of Southern, Southwestern, and re 
Western Trunk-Line territories took a wide range. It concluded that It 
prejudice to the territories in question had been established. We think to 
that finding is supported by substantial evidence. ar 
It is, of course, obvious that the causal connection between rate re 
discrimination and territorial injury is not always susceptible of con- ad 
elusive proof. The extent of that causal relation cannot in any case be su 
shown with mathematical exactness. It is a matter of inference from D 
relevant data. The Commission recognized, for example, that the fact It 
that the South has fewer iridustries than the East results from a com- fo 
) plex of causes—that the ‘‘industrial development of the East is due C 
to many factors other than transportation services and costs, such as su 
climate, soil, natural resources, available water’ power, supplies of 
natural gas and coal, and early settlements of population which ante- te 
dated the building of the railroads.’’ 262 I. C. C. p. 619. It noted th 
that in 1939 freight revenues on commodities in the manufactures and eI 
miscellaneous group were but 5.3 per cent of the destination value of ta 
manufactured goods and that differences in freight charges resulting re 
from differences in class rate levels were only a small fraction of that d 
figure. But it nevertheless concluded that ‘‘Nearness to markets and 1 
ability to ship to markets, on a basis fairly and reasonably related to the re 
rates of competitors, are nevertheless potent factors in the location of a te 
manufacturing plant. In fact, rate relations are more important to the n 
manufacturer and shipper than the levels of the rates.’”’ 262 I. C. C. h 
619-620. ¥ 
The great advance in industrialization of Official Territory over 
the other territories need not be labored, for it is obvious. .... r 
Another measure of industrial growth is shown by the number of gain- ¢ 
ful workers and the manufacturing industries in the several territories. W 
The value added by manufacture in all industries from 1849 to 1939 tl 
is shown for all the territories by chart... .. a 
The fact remains that economic development in the South and 8 


West has lagged and still lags behind Official Territory. .... 

It is said in reply, however, that the disparities which we have 
mentioned reflect only natural advantages which justify differences in 
rates. The great concentration of population in the East is said to 
show that its more favorable rates are justified by the fact that it has 
many more people to support the roads. The unfavorable income 
comparisons with the East are thought to establish one of the handicaps 
under which the roads in the South and West operate. It is pointed 
out that the heavy preponderance of the nation’s total natural resource 
of energy supply is located in Official Territory—40 to 45 per cent 
of the total bituminous and semi-bituminous coal supply, practically 
all of the anthracite resources; 60 per cent of all electric energy orig- 
inates there. It is said that Official Territory is the logical location for 
industries which use metals from other territories, since it has the 
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natural supplies of coal. It is also pointed out that the gross income 
from crops and livestock in Official Territory is the highest in the 
country, amounting to 31 per cent of the total. From these and com- 
parable data it is argued that the lower rates in Official Territory 
reflect only inherent advantages which the other territories do not enjoy. 
It is, therefore, argued that what the Commission has sought to do is 
to equalize economic advantages, to enter the field of economic planning, 
and to arrange a rate structure designed to relocate industries, cause a 
redistribution of population, and in other ways to offset the natural 
advantages which one territory has over another. It is asserted that 
such a program is unlawful under Interstate Commerce Commission v. 
Diffenbaugh, 222 U. S. 42, 46, where the Court held that the Act, in 
its condemnation of discrimination, ‘‘does not attempt to equalize 
fortune, opportunities or abilities.’’ And see United States v. Illinois 
Central R. Co., swpra, p. 524; Texas & Pacific R. Co. v. United States, 
supra, pp. 637-638. . 

We will revert to this matter when we come to consider whether 
territorial conditions justify the differences in rates. It is sufficient at 
this point to say that the record makes out a strong case for the infer- 
ence that natural disadvantages alone are not responsible for the re- 
tarded development of the South and the West, that the discriminatory 
rate structure has also played a part. How much a part cannot be 
determined, for every effect is the result of many factors. But the 
inference of prejudice from the discriminatory rate structure is ir- 
resistible. If this discriminatory rate structure is not justified by terri- 
torial conditions, then its continued maintenance preserves not the 
natural advantages of one region but man-made trade barriers which 
have been imposed upon the country. Such a result cannot be reconciled 
with the great purposes of § 3 (1) as amended in 1940. 

Fifth. The Commission found that conditions peculiar to the 
respective territories did not justify the differences in the territorial 
class-rate structures. In reaching that conclusion it first inquired 
whether the differences in the costs of furnishing the railroad service in 
the several rate territories justified the existing differences in the levels 
and patterns of the class rate scales. The basis of its inquiry was a cost 
study submitted by its staff..... 

The Commission summarized the results of the territorial cost 
comparisons as follows: There is little significant difference in the 
cost of furnishing transportation in the South as compared with the 
East, Pocahontas excluded. It is principally the low terminal costs in 
the South that account for its relatively low total costs. Based on the 
year 1939 and the period 1930-1939, the costs in the South are equal 
to or a little lower than those in the East. Based on the period 1937- 
1941, the costs in the South are substantially lower than those in the 
East. Based on the year 1939 and the period 1930-1939, the cost 
of rendering transportation service in the West is between 5 and 10 
per cent higher than in the East, excluding Pocahontas. Based on 1941, 
that difference is reduced to 5 per cent or less. 
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The Commission recognized, of course, that carriers must obtain 
their revenue from the traffic which moves in their respective territories. 
Hence the revenue-producing or rate-bearing characteristics of the dif- 
ferent commodities which compose the traffic of the several territories, 
i. é., the consists and volumes of traffic, are also important in determin- 
ing whether territorial conditions justify differences in territorial 


Its judgment that the differences in consists between the territories 
do not justify the present differences in interterritorial class rates is, 
indeed, an expert judgment entitled to great weight. We could not 
disturb its findings on the facts of this record without invading the 
province reserved for the expert administrative body. 

As to the cost study little need be said concerning the South. Once 
the integrity of the cost study is assumed, the finding of the Commission 
that there is little significant difference in the cost of furnishing trans- 
portation in the South as compared with the East has support in the 
facts. Moreover, the data on rates of return and freight operating 
ratios, to which we will shortly refer, corroborate the conclusion reached 
from the cost study that the differences in class rates between the East 
and the South are not justified by territorial conditions. The finding 
that the discrimination against the South is unlawful under § 3 (1) is 
thus amply supported—a conclusion that the southern carriers do not 
challenge here. 

The qyestion is a closer one when we turn to the West. For, as we 
have seen, the costs in the West on the average run higher than those 
in the East. Based on the year 1939 and the period 1930-1939, the cost 
of rendering transportation service in the West is between 5 and 10 per 
cent higher than in the East, excluding Pocahontas. Based on 1941, 
that difference is reduced to 5 per cent or less. 

As we have seen, the class rate structure is discriminatory as be- 
tween the East and the West. The level of class rates in the West is 
from 30 to 59 per cent higher than that in the East. The problem of 
the Commission, therefore, was to determine whether that disparity is 
justified by territorial conditions. The Commission found that it was 
not so justified. The problem for us is whether the Commission had a 
basis for its conclusion. 

While the western roads vigorously challenge the Commission’s 
finding, their argument is in the main directed to the point that some 
disparity in rates between East and West is justified by differing ter- 
ritorial costs. No particular effort is made to prove that those costs 
are a fair measure of the existing rate differences. 

We start, of course, from the premise that on a subject of trans- 
portation economies, such as this one, the Commission’s judgment is 
entitled to great weight. The appraisal of cost figures is itself a task 
for experts, since these costs involve many estimates and assumptions 
and, unlike a problem in calculus, cannot be proved right or wrong. 
They are, indeed, only guides to judgment. Their weight and signifi- 
cance require expert appraisal. 
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The Commission has concluded that while cost studies are highly 
relevant to these rate problems they are not conclusive. It said in 
this case : 


‘‘Diseretion and flexibility of judgment within reasonable 
limits have always attended the use of costs in the making of 
rates. Costs alone do not determine the maximum limits of rates. 
Neither do they control the contours of rate scales or fix the rela- 
tions between rates or between rate scales. Other factors along 
with costs must be considered and given due weight in these aspects 
of rate making.’’ 262 I. C. C. p. 693. 


In appraising the cost figures relevant here the Commission pro- 
ceeded on the assumption that the 1941 traffic level is most likely to 
prevail in the post-war period. It therefore started with the assumption 
that the margin of difference between the costs in the West and those in 
the East was slight and not accurately measured by 1939 figures, and 
that if, as has been the fact, the freight carried in the West increased 
above that level the unit costs of transportation in the West would be 
reduced to a greater degree than those in the East, for reasons which 
we have already stated. 

The Commission also had before it certain data relative to the finan- 
cial condition of the various roads, data which we have not yet discussed. 
Thus comparative analyses of the rates of return of the roads in the 
several territories showed that while the western roads have had many 
lean years, the recent period had put them ahead of the roads in the 


The Commission also considered the territorial freight operating 
ratios—the per cent of operating revenues from freight absorbed by 
operating expenses attributed to the freight. .... 


In light of such data the Commission said: 


‘*Making due allowance for a substantial decline in traffic from 
the war peak and for the fact that in the decade preceding 1940 
the earnings of the western rail respondents were relatively low, 
nevertheless, insofar as the prospects of traffic and revenues in the 
immediate future can be foreseen, there is no reason to conclude 
that the interim adjustment will have any serious effect upon 
those respondents.’’ 264 I. C. C. 63-64. 


The Commission went on to note that intrastate class rates generally 
in most of the western States and many of the interstate class rates in 
western territory were already lower than those prescribed in the in- 
terim orders. It accordingly concluded that the western roads ‘‘ cannot 
consistently maintain these sub-normal class rates and continue to 
maintain the relatively high basis of interstate class rates.’’ 264 I. C. C. 
p. 64. 

Moreover, as we have already noted, class rates have to a great 
extent fallen into disuse. This fact is relevant here in two respects. 
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In the first place, the orders of the Commission affect class rates and The 

class rates alone, the Commission not dealing with exception and com- — 

modity rates by the interim action which it has taken. So far as present her 

freight movement is concerned, the orders affect a much smaller fraction po 

of the traffic in the West than in the East. The Commission said: ond 

‘‘The record does not support the contention that the revenue wot 

needs of the western rail respondents with respect to their class- will 

rate traffic are greater than those of the eastern rail respondents. finc 

From the carriers’ reports to us for the years 1942, 1943, as shown arg 

in our original report, and 1944, it clearly appears that there is of | 

a greater need for revenue by rail carriers in the eastern district tion 

as compared with rail carriers in the western district or in the flie 

southern region. The report shows also that a much larger per- juc 
centage of the total traffic in the eastern district moves on class 

rates than in the western district or in the southern region.’’ 264 che 

I. C. C. pp. 64-65. eos 

no 

In the second place, the existing rate structure singles out the class rate ne 


traffic in the West for the payment of unusually high rates. The class 
rate traffic is largely that of small shippers, who do not have the ability lot 
to obtain the benefit of the lower exception or commodity rates. 


We cannot, therefore, treat this case as if it were one where the all 
Commission, in spite of a showing of some increased cost in the West, ste 
reduced all freight rates to a level of equality with the East. It is a les 
ease of determining whether the discrimination against one small class ex 


of traffic is warranted by the showing of some increased cost in the West. 
The earning power of the carriers, their freight operating ratios, their fri 
rates of return, the estimate of the volume of traffic in the future, the 


n 
nature and amount of traffic presently involved in the class rate move- a 
ments are all relevant to the finding of unlawful discrimination. We pc 
cannot say that these considerations do not counterbalance or outweigh 

the disparity in costs between East and West. The appraisal of these la 


numerous factors is for transportation experts. They may err. But 
the error, if any, is not of the egregious type which is within our reach el 
on judicial review. 


( 

As we have noted, Interstate Commerce Commission v. Diffenbaugh, ~ 
supra, p. 46, held that the Act, in its condemnation of discrimination, es 
**does not attempt to equalize fortune, opportunities or abilities.’’ But af 
the Commission made no such effort here. It eliminated inequalities in ee 
the class rates because it concluded that the differences in them were not el 


warranted by territorial conditions. We think that the findings support- T 
ing that conclusion are based on adequate evidence. 


el 

It is argued that the comparison of rates of return and freight a 
operating ratios overlooks the fact that both reflect the higher freight re 
revenue level that prevails in the West. And it is urged that without ¥ 
the rate advantage which the western carriers now enjoy, any compari- r 


son which now appears to favor the western carriers would disappear. 
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That argument assumes a constancy in freight traffic and on that as- 
sumption could be mathematically demonstrated. But we are dealing 
here with a problem of discrimination—a western rate structure which, 
as compared with the East, is not warranted by territorial conditions 
and which prejudices the growth and development of the West. It 
would be a large order to say that the removal of that trade barrier 
will have no effect in increasing traffic. The assumption on which the 
finding of prejudice is made is, indeed, to the contrary. Moreover, that 
argument would protect a discriminatory rate structure from the power 
of revision granted the Commission under § 3 (1) by the easy assump- 
tion that without discrimination the carriers would not thrive. But that 
flies in the face of history and is contrary to the Commission’s expert 
judgment on these facts. 

Sizth. An extended argument is made by the western roads, 
challenging the class rate reduction on less-than-carload lots. The argu- 
ment is twofold—first, that the case of unlawful discrimination has 
not been made out for this type of class rate traffic; second, that the 
new less-than-carload class rates are confiscatory. 

We have referred to some of the cost figures on less-than-carload 
lots. We have seen that those cost figures run higher in the West than 
in the East; that even when no constant costs common to all traffic are 
allocated to less-than-carload traffic, the deficit in the West is sub- 
stantially higher than that in the East. The Commission noted that 
less-than-carload traffic as a whole is carried at a deficit in all territories, 
except possibly in the South. It also noted that in all territories it was 
not bearing its proper share of the costs of transportation; that, apart 
from wartime loading, it was not yielding, on the average, its out-of- 
pocket costs plus constant expenses solely related to less-than-carload 
traffic plus the cost of collection and delivery, in any territory except 
possibly the Southern. 262 I. C. C. p. 697. 

Little need be said concerning the argument that a case of un- 
lawful discrimination has not been established in the case of less-than- 
carload traffic. The Commission concluded that if less-than-carload 
class rates were left unchanged while carload class rates in Southern, 
Southwestern and Western Trunk-Line territories were reduced 10 per 
cent, ‘‘the competitive relations between shippers shipping in less-than- 
earload quantities and those shipping in carloads’’ would be materially 
affected. 264 I. C. C. p. 66. Less-than-carload traffic is less than 2 per 
eent of total railroad freight tonnage, and much of that moves, not on 
class rates, but on exception rates and commodity rates. In Western 
Trunk-Line and Southwestern territories many intrastate and interstate 
class rates are now voluntarily maintained on less-than-carload traffic 
which are lower than the corresponding reduced interstate class rates 
required by the interim orders. There are other circumstances, to which 
we will shortly advert, which reinforce the action of the Commission in 
reducing class rates on less-than-carload traffic. But the ones we have 
mentioned are adequate to support the Commission on the discrimination 
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phase of the problem. The Commission was dealing not with discrimina- 
tion against a particular commodity but with discrimination against 
entire regions. It wags a complete rate structure that was subject to 
inquiry and revision. Once the Commission concluded that unlawful 
discrimination existed in the main features of that rate structure, it was 
justified in removing it. In eliminating the discrimination and establish- 
ing the uniformity required by the law, it was warranted in making 
minor collateral readjustments so that the Commission itself would not 
in turn create new discriminations. The adjustment of the less-than- 
carload class rates was permissible on that ground alone. The traffic 
affected was only a fraction of 2 per cent of the total traffic. Without 
that readjustment that class of traffic would be prejudiced. With that 
readjustment the prejudice would be removed and the entire rate struc- 
ture—intrastate and interstate—would be more nearly rationalized. 

That does not, of course, answer the argument on confiscation. The 
latter requires more extended treatment. 

The Western roads in their petition for rehearing before the Com- 
mission raised the confiscation point. But in doing so they rested on 
the record before the Commission and tendered no additional evidence. 
In the District Court, however, they presented further evidence which 
was received over objection and considered by that court. 

This, therefore, is not a case like Baltimore & Ohio R. Co. v. United 
States, 298 U. S. 349, 363, 371-372, where the Commission refused to 
receive evidence proffered on the point of confiscation. Here, as we 
have said, the Commission received all evidence that was offered; and 
when its order was announced and made known and the petition for re- 
hearing was filed, the opportunity to tender additional evidence to bolst- 
er the confiscation point was not accepted. As stated in Manufacturers 
R. Co. v. United States, 246 U. S. 457, 489-490, and in St. Joseph Stock 
Yards Co. v. United States, 298 U. 8. 38, 53-54, correct practice requires 
that, where the opportunity exists, all pertinent evidence bearing on the 
issues tendered the Commission should be submitted to it in the first in- 
stance and should not be received by the District Court as though it were 
conducting a trial de novo. The reason is plain enough. These problems 
of transportation economics are complicated and involved. For ex- 
ample, the determination of transportation costs and their allocation 
among various types of traffic is not a mere mathematical exercise. Like 
other problems in cost accounting, it involves the exercise of judgment 
born of intimate knowledge of the particular activity and the making of 
adjustments and qualifications too subtle for the uninitiated. Moreover, 
the impact of a particular order on revenues and the ability of the enter- 
prise to thrive under it are matters for judgment on the part of those 
who know the conditions which create the revenues and the flexibility 
of managerial controls. For such reasons, we stated in Board of Trade 
v. United States, 314 U. S. 534, 546: 


‘‘The process of rate making is essentially empiric. The stuff 
of the process is fluid and changing—the resultant of factors that 
must be valued as well as weighed. Congress has therefore delegated 
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the enforcement of transportation policy to a permanent expert 
body and has charged it with the duty of being responsive to the 
dynamic character of transportation problems.’’ 


Thus we think that if the additional evidence was necessary to pass on 
the issue of confiscation, the cause should have been remanded to the 
Commission for a further preliminary appraisal of the facts which bear 
on that question. But we do not take that course here for reasons which 
will shortly appear. 

The Commission explained its finding that less-than-carload traffic 
was being carried at large deficits and was not bearing its proper share 
of transportation costs. That finding was based on the operation of the 
roads in 1939 when the average load per car of less-than-carload ship- 
ments amounted to only 4.3 tons in the West. Since 1939 there has been 
a substantial increase in the average loading of such shipments, which 
was brought about under wartime conditions and which has materially 
decreased the unit costs attributable to less-than-carload traffic. In the 
judgment of the Commission it was not shown that loadings in the im- 
mediate postwar period were likely to decline to 1939 levels. Moreover, 
the cost data on less-than-carload traffic related to such traffic as a whole 
and not solely to that moving on class rates. As we have noted, much of 
this traffic moves not on class rates but on exception rates and commodi- 
ty rates. The class-rate traffic bears the highest rates. The past failure 
of this traffic, as a whole, to carry its proper share of the costs may well 
have been due in large measure to the maintenance of exception and 
commodity rates. 

The western roads present elaborate analysis (based both on the 
Commission’s cost figures and on costs as adjusted by the evidence in- 
troduced in the District Court) which shows less-than-carload traffic 
largely carried at deficits irrespective of the class rate paid under the 
interim orders. They contend that the loading figure of 4.3 tons is the 
only reliable one to use in projecting the costs and revenues into the 
postwar period, since it was in fact the average loading prior to the war, 
and will be once more, as soon as the order of the Office of Defense 
Transportation which requires ten-ton loading is revoked. And compu- 
tations are presented based on that figure which show deficits in less- 
than-carload traffic, deficits which are increased when the Commission’s 
cost figures are adjusted to reflect cost increases to January 1, 1946. All 
of those computations include as constant costs only those which re- 
lated to this traffic. And it is pointed out that if all constant costs were 
included, the computed deficits would substantially increase. 

On the other hand the Commission shows that on the basis of the 
new interim rates this traffic in the West would produce revenues in 
excess of out-of-pocket expenses plus 4 per cent return plus collection and 
delivery expenses plus loss and damage payments. That computation is 
based on a ten-ton loading figure. And on the basis of those types of 
costs, there is an excess of revenue even though the costs are increased 
to the January 1, 1946 level. The 1939 less-than carload costs in the 
West were 30 per cent greater than revenues from all such traffic. If 
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the class-rate portion of less-than carload traffic is taken, the costs are 
81 per cent of the revenues, provided certain adjustments are made: 
(1) increased revenues from the increase in the mimimum charge per 
shipment from 55 to 75 cents which the Commission authorized in this 
proceeding; (2) the elimination of less-than-carload traffic moving on 
exception, commodity, and intrastate rates; (3) a 10 ton load; and (4) 
a 2.47 per cent rate of return, which was the actual rate of return of 
1939. 

We do not stop to analyze the various computations in order to 
ascertain the exact relation between revenues and costs of less-than-car- 
load traffic. That, indeed, would not be feasible on this record. For 
even the Commission made no attempt to determine what share of all 
costs should fairly be allocated to less-than-carload traffic. Hence, if 
the Commission had spoken its final word, and if it were believed neces- 
sary as a matter of constitutional law, see Northern Pacific R. Co. v. 
North Dakota, 236 U. S. 585; ef. Federal Power Commission v. Hope 
Natural Gas Co., 320 U. S. 591, 602, to fix a less-than-carload class rate 
which produced a fair return on that particular traffic, the case would 
have to be remanded to the Commission for appropriate findings on this 
phase. The difficulty of treating the issue on the present record is illus- 
trated in another way. Less-than-carload traffic, more than carload 
traffic, carries costs which to a degree are dependent on the carrier. 
Heavy or light loadings, speed of service, ratio of empty return cars, 
methods of loading freight so as to reduce damage claims, substitution of 
auxiliary truck service and the like turn on competitive conditions. 
Certainly rates need not compensate carriers for the most expensive 
way of handling less-than-carload service. Yet the present findings do 
not illuminate that problem nor provide the standard in terms of service 
for measuring the compensatory character of the less-than-carload class 
rates. And on such a problem the Commission’s highest expert judg- 
ment would be called into play. 

But the Commission has not finished with this problem. In the 
first place, as we point out hereafter, the Commission, subsequent to the 
issuance of these interim orders, granted a nationwide increase in freight 
rates, including an increase on less-than-carload rates. The temporary 
injunction has prevented the interim orders reducing class rates in the 
West by 10 per cent from going into effect. When, therefore, the in- 
terim orders do go into effect, the actual rates chargeable presumably 
will be increased from the level fixed by the interim orders to the level 
prescribed by the recent order increasing all freight rates. Thug no loss 
has been suffered by the 10 per cent reduction on less-than-carload class 
rates ; and any loss which would have been suffered by that rate reduction 
has probably been at least lessened, if not eliminated, by the general 
rate increase. Though it is argued that such is not the case, the show- 
ing is too speculative on this record for us to decide what the precise 
effect of the revised class rates on less-than-carload traffic will be. In 
the second place, as we have noted, the Commission made the present 
interim adjustment of class rates on less-than-carload traffic as a conse- 
quence of its reduction in carload class rates so that less-than-carload 
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shippers would not suffer a disadvantage from the removal of the major 
discrimination in the class rate structure. The interim or temporary 
nature of the adjustment was recognized by the Commission when it 
admonished the carriers ‘‘to give careful consideration to the rates 
maintained by them on less-than-carload traffic with a view to making 
readjustments in ratings or rates, as promptly as possible, which will in- 
sure that the rates on such traffic are on a compensatory level.’’ 264 I. 
C. C. 66-67. And it recognized but left untouched the problem of de- 
termining what would be the proper share of transportation costs to be 
borne by less-than-carload traffic. 

The justification the Commission had for leaving the problem in 
that condition at this stage of the proceedings is apparent. The carriers 
are now preparing the new uniform classification. They have it within 
their power to follow the lead suggested by the Commission and to pro- 
pose classification differences between carload and less-than-carload traffic 
which will obviate any issue of confiscation respecting less-than-carload 
rates. And it has likewise left open the question of readjustment of the 
class rates on less-than-carload traffic when the total program, of which 
these interim orders are but a part, is put into effect. 

Where the result of a rate order is not clearly shown to be confisca- 
tory but its precise effect must await operations under it, the Court has 
refused to set it aside despite grave doubts as to its consequences. See 
Knoxville v. Knoxville Water Co., 212 U. S. 1, 17-18. And see Willcox 
v. Consolidated Gas Co., 212 U. 8. 19, 54-55; Darnell v. Edwards, 244 
U. 8. 564, 570; Brush Electric Co. v. Galveston, 262 U. 8. 443, 446; St. 
Joseph Stock Yards Co. v. United States, supra, p. 69. The reasons for 
following a like course are equally impelling here. The Commission has 
not placed the western roads in a straight jacket. It has made an interim 
reduction on less-than-carload class rates as an incident to its removal of 
discriminations in carload class rates. It has indicated the course to be 
followed by the carriers, as a part of the overall classification and class 
rate problem, to make certain that these rates are compensatory. We 
are thus dealing with a problem which is in flux, an interim order made 
necessary as a result of a comprehensive revision of entire rate struc- 
tures. Moreover, the conclusion to be drawn from the recent general 
increase in freight rates is too uncertain and speculative on this record 
for us to pass on the confiscation issue. See Brush Electric Co. v. Galves- 
ton, supra. The District Court amply protected appellants when it 
overruled their claim that the interim rates are confiscatory without 
prejudice to another suit to challenge the legality of those rates if, after 
a fair test, they prove to be below the lowest reaches of a reasonable 
minimum or if the permanent rates do not meet that standard. See 
Darnell v. Edwards, supra, p. 570. 

Seventh. It was held in Texas & Pacific R. Co. v. United States, 
supra, p. 650, that where the Commission makes an order under § 3 to 
remove an unlawful discrimination, the carriers must be afforded the 
opportunity to ‘‘abate the discrimination by raising one rate, lowering 
the other, or altering both.’’ But that ruling was qualified by the state- 
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ment that the Commission need not follow that course in case it acts un- 
der § 15 (1). Id., p. 650, note 39. Section 1 (5) (a) of the Act provides 
that all charges for the transportation of property ‘‘shall be just and 
reasonable, and every unjust and unreasonable charge for such service 
or any part thereof is prohibited and declared to be unlawful.’’ And 
see § 1 (4). Section 15 (1) provides that when the Commission finds 
that ‘‘any individual or joint rate, fare, or charge’’ of a common ear- 
rier is ‘‘unjust or unreasonable or unjustly discriminatory or unduly 
preferential or prejudicial,’’ the Commission may determine and pre- 
scribe ‘‘what will be the just and reasonable’’ rate. And see § 15 (8). 
The words ‘‘unjustly discriminatory or unduly preferential or preju- 
dicial’’ plainly refer to practices condemned by § 3 (1). A proper find- 
ing of unlawful discrimination under § 3 (1) thus enables the Commis- 
sion not only to direct the carriers to eliminate the practice but also, 
pursuant to § 15, to prescribe the alternative. See Youngstown Sheet 
& Tube Co. v. United States, 295 U. S. 476. Thus the Commission in 
this type of situation, as in the case where intrastate commerce is in- 
volved, Georgia Public Service Commission v. United States, 283 U. S. 
765, may remove unlawful discriminations and prescribe new rates. 

In Texas & Pacific R. Co. v. United States, supra, p. 650, it was 
also stated that, ‘‘A carrier or group of carriers must be the common 
source of the discrimination—must effectively participate in both rates, 
if an order for the correction of the disparity is to run against it or 
them.’’ And it was held in Central R. Co. v. United States, 257 U. §.; 
247, 259, that mere participation in joint rates does not make connecting 
carriers partners in discrimination; that they can be held responsible 
for unjust discrimination only if each carrier has participated in some 
way in the practice which causes the discrimination, ‘‘as where a lower 
joint rate is given to one locality than to another similarly situated.”’ 
It is argued that the same rule applies in this case since, for example, 
the western carriers have no control of or participation in the lower 
Official intraterritorial rates, although they do participate in the joint or 
through interterritorial rates. 

In reply it is said that carriers in Official Territory control rates 
within that area and also control, jointly with the carriers in each of 
the other territories, the rates from each of them into Official. That 
common source of discrimination is said to be sufficient to sustain the 
Commission’s action. See St. Louis, Southwestern R. Co. v. United 
States, 245 U.S. 136; Chicago I. & L. R. Co. v. United States, 270 U. S. 
287. But we do not need to decide the question. For the principle an- 
nounced in Central R. Co. v. United States and Texas & Pacific R. Co. v. 
United States, supra, is applicable only where the Commission is directing 
the carriers to remove the discrimination. Those cases hold that the 
Commission may not require carriers to do what they are powerless to 
perform. But the Court recognized in Central R. Co., v. United States, 
supra, p. 257, that where the Commission acts pursuant to § 1 to require 
carriers to establish, in connection with through routes and joint rates, 
reasonable rules and regulations, that problem is not involved. For then 
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the Commission corrects the unlawful discriminatory practice in the case 
of each carrier by prescribing the just and reasonable rate or practice. 
The same is true where, as here, the Commission in order to eliminate 
territorial discriminations proceeds under § 15 (1) to fix new reasonable 
rates. If the hands of the Commission are tied and it is powerless to 
protect regions and territories from discrimination unless all rates in- 
volved in the rate relationship are controlled by the same carriers, then 
the 1940 amendment to § 3 (1) fell far short of its goal. We do not be- 
lieve Congress left the Commission so impotent. 

It may not be said in this case, as it was held in Texas & Pacific R. 
Co. v. United States, supra, p. 633, that there was no evidence of the un- 
reasonableness of the rates, or that that question was not in issue. The 
Commission here found that the rates were unjust and unreasonable 
under § 1 and it proceeded to fix new rates under § 15 (1). The facts 
which establish that the differences in rates as between the several terri- 
tories are not warranted by territorial conditions plainly sustain its 
findings under § 1. 

As we have said, this proceeding pertains only to class rates, which 
move but a small percentage of the traffic. It is, therefore, argued that 
the Commission should not have made adjustments in those rates without 
bringing about some equalization of exception and commodity rates un- 
der which the bulk of the traffic is moved. But there is no reason in law 
why the Commission need tackle all evils in the rate structure or none. 
It may take one step at a time. Cf. United States v. Wabash R. Co., 321 
U. S. 403. The 10 per cent interim rate order did not attempt to bring 
about complete elimination of the discriminatory features of the class 
rate structure. It was only an approximation of that result, the com- 
plete step awaiting the new uniform classification. But the reasons 
justifying that partial measure likewise support the action of the Com- 
mission in commencing with class rates when it tackled the problem of 
territorial discriminations. 

Eighth. A different problem is presented when we turn to the 10 
per cent increase in class rates which the Commission prescribed for 
Official Territory. Appellants strenuously urge that this action of the 
Commission was unauthorized under the Act, even if the other portions 
of its orders were justified. 

The finding of the Commission on this phase of the case that the 
present class rates in Official Territory were below a just and reasonable 
level and should be increased 10 per cent as a part of the adjustment of 
the rate structure in order to remove the unlawfulness both as respects 
their unreasonably low level and their unduly preferential character. 
262 I. C. C. 700-701, 704-705 ; 264 I. C. C. 62. That finding is said to be 
without support in the record and to lack the preliminary findings nec- 
essary to support it. 

It is argued that rates are not unreasonably low in violation of § 1 
unless they are either noncompensatory or otherwise threaten harmful 
effects upon the revenues and transportation efficiency of the carriers in 
question, or of their competitors. It is said, as is the fact, that no such 
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findings were made by the Commission and that on this record there are 
no facts which could support such a finding. 

If this were a case of determining whether existing rates passed be- 
low the lowest or above the highest reaches of reasonableness, the point 
might be well taken. See United States v. Chicago, M. St. P. & P. R. Co., 
294 U. S. 499, 506. But we do not have here such a revenue problem. 
This case presents problems in rate relationships, that is to say, problems 
of a discriminatory rate structure condemned by § 3 (1). The Com- 
mission may remove a discrimination effected by rates even when they 
are within the zone of reasonableness, if the discrimination is forbidden 
by § 3 (1). As Mr. Justice Brandeis stated in United States v. Illinois 
Central R. Co., supra, p. 524, the mere fact that one rate is ‘‘inherently 
reasonable, and that the rate from competing points is not shown to be 
unreasonably low, does not establish that the discrimination is just. 
Both rates may lie within the zone of reasonableness and yet result in 
undue prejudice.’’ The Commission has the power to adjust the rates, 
upwards and downwards, within that zone, in order to eradicate the dis- 
crimination. That power is not unlimited; there are standards which 
control its exercise. But as we shall see, the Commission acted within 
permissible limits here. 

Once the Commission has found rates to be ‘‘unjust or unreasonable 
or unjustly discriminatory or unduly preferential or prejudicial,’’ it is 
empowered to prescribe rates which are ‘‘just and reasonable”’ or ‘‘the 
maximum or minimum, or maximum and minimum, to be charged... .”’ 
§ 15 (1). In Youngstown Sheet & Tube Co. v. United States, supra, the 
Commission, acting under § 15 (1), increased rail rates by prescribing 
what it found to be reasonable minimum rates. There was no finding 
that the existing, lower rates were not compensatory. The finding of 
reasonableness was premised on the grounds that ‘‘lower rates would 
create undue discrimination against shippers in origin districts who can- 
not use the water-rail route, and would tend to disrupt the rate struc- 
ture, and to destroy the proper differentials between various producing 
districts on shipments to Ohio destinations.’’ P. 479. The Commission 
relied not only on evidence bearing upon the character of the service 
and cost but also on a comparison of other rates in the same or adjacent 
territory. The Court sustained the order saying, ‘‘The existing rate 
structure furnished support for the finding of reasonableness.’’ P. 480. 
In Scandrett v. United States, 32 F. Supp. 995, 996, aff’d 312 U. S. 661, 
the Commission had found that proposed reduced rates were ‘‘compen- 
satory, considering all costs’’ but that they were below a minimum rea- 
sonable level and therefore unlawful. It took that action to prevent de- 
structive competition between rail, water, and motor carriers. The court 
sustained the order. And see Jefferson Island Salt Min. Co. v. United 
States, 6 F. 2d 315. 

These cases, to be sure, recognize the power of the Commission so to 
fix minimum rates as to keep in competitive balance the various types of 
carriers and to prevent ruinous rate wars between them. That plainly is 
one of the objectives of the Act, and one of the reasons why the Com- 
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mission was granted the power to fix minimum rates by the Transporta- 
tion Act of 1920. See H. R. Rep. No. 456, 66th Cong., Ist Sess., p. 19. 
Cf. Mississippi Valley Barge Co. v. United States, 292 U. S. 282. But 
the elimination of discrimination occupies an equally high place in the 
statutory scheme. And, as we have said, the power granted the Com- 
mission under § 15 (1) includes the power to prescribe rates which will 
substitute lawful for discriminatory rate structures. If the Commis- 
sion were powerless to increase rates to a reasonable minimum in order 
to eliminate an unlawful discrimination, unless existing rates were shown 
to be non-compensatory or unless ruinous competition would result, it 
would in some cases be powerless to prescribe the remedy for unlawful 
practices. The present case is a good illustration. A 10 per cent re- 
duction of rates in the South and West would remove only part of the 
discrimination. On this record it is most doubtful that a full reduction 
of those rates to the level of Official Territory would be warranted. Yet 
if the rates in Official Territory may not be increased unless the present 
ones are shown to be non-compensatory, discrimination against the 
South and West and in favor of Official Territory would continue to 
thrive. For shippers in Official Territory would still have a preferred 
rate, as compared with shippers from the South and West, in reaching 
the great markets of the East—a preference not shown to be warranted 
by territorial conditions. The raising of rates to a reasonable minimum 
was, therefore, as relevant here as it was in Youngstown v. United States, 
supra, to the Commission’s task of providing a rational rate structure. 

The authority of the Commission to increase rates in order to re- 
move discrimination, even though existing rates may be compensatory, 
is not unlimited. Section 15a (2) of the Act provides: 


‘In the exercise of its power to prescribe just and reasonable 
rates the Commission shall give due consideration, among other 
factors, to the effect of rates on the movement of traffic by the car- 
rier or carriers for which the rates are prescribed ; to the need, in the- 
public interest, of adequate and efficient railway transportation serv- 
ice at the lowest cost consistent with the furnishing of such service; 
and to the need of revenues sufficient to enable the carriers, under 
honest, economical, and efficient management to provide such serv- 
ice.’’ 


The balancing and weighing of these interests is a delicate task. 
‘“Whether a discrimination in rates or services of a carrier is undue or 
unreasonable has always been regarded as peculiarly a question com- 
mitted to the judgment of the administrative body, based upon an ap- 
preciation of all the facts and circumstances affecting the traffic.’’ 
Swayne & Hoyt, Ltd. v. United States, 300 U. S. 297, 304. And see 
United States v. Chicago Heights Trucking Co. 310 U. 8. 344, 352-353; 
Barringer & Co. v. United States, 319 U. 8. 1, 6-7. We may assume, how- 
ever, that if the rates of return of the eastern carriers were substantially 
above that for the South and the West, an increase of the rates for the 
former would not be permissible, even in order to remove a discrimina- 
tion. But, as we have seen, the rate of return in recent years has favor- 
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ed the southern and western carriers, as have the freight operating ratios. 
The Commission took those factors, as well as the others we have re- 
viewed, into consideration in determining that an increase in rates in 
Official Territory was warranted. 264 I. C. C. 61-62. 

Revenue needs, like costs of rendering the transportation service, 
are germane to the question whether differences in territorial rate struc- 
tures are justified by territorial conditions. They are amongst the stand- 
ards written into § 15a; they reflect the totality of conditions under 
which the carriers in the respective territories operate. Should the 
Commission fail to consider them in determining whether the discrimi- 
nation inherent in the rate structures was unwarranted, it would have 
not completed its task. There may be differences of opinion concerning 
the weight to be given those factors, especially the weight to be given 
the rate of return in the current years as opposed to that in the preced- 
ing decade. But their significance is for the Commission to determine; 
and, though we had doubts, we would usurp the administrative function 
of the Commission if we overruled it and substituted our own appraisal 
of these factors. 

Ninth. After the present interim orders were issued, the Commis- 
sion granted a nationwide increase in all freight rates. It is argued that 
this rate increase has rendered the interim orders with which we are 
here concerned obsolete and unenforcible. It is said that in making the 
general rate increase, the Commission found greatly different conditions 
affecting transportation rates from those it found in these proceedings; 
that the greater increases allowed in Official Territory undo the uni- 
formity policy on which the interim orders are framed; and that the 
enforcement of the interim orders in light of these changed conditions 
would produce results plainly not contemplated. 

This is not a case where by reason of changed conditions the record 
is stale. The changed circumstances do not affect the issues here. Cf. 
Interstate Commerce Commission v. Jersey City, 322 U. S. 503, 515; 
United States v. Pierce Auto Lines, 327 U. S. 515, 535. To repeat, this 
is a proceeding to eliminate territorial rate differences not justified by 
territorial conditions. The general rate increase recently granted by the 
Commission was a revenue proceeding. Revenue adjustments can be and 
are superimposed on such rate structures as exist. The fact that revenue 
adjustments may produce lack of uniformity in rates is not inconsistent 
with the decision in the present case. As we said earlier, § 3 (1) does 
not dictate a policy of national uniformity in rates; it only reauires that 
the lack of uniformity in rates among and between territories be justi- 
fied by territorial conditions. The finding of the Commission, if sup- 
ported by evidence, that the revenue needs of carriers in one terri- 
tory demand a lower or a higher rate in that territory is a justification 
for a difference in rates as between that territory and other territories. 
The order of the Commission granting the general rate increase is not 
before us and we intimate no opinion on it. It is sufficient for our pres- 
ent purposes to say that it emphasizes the distinction between revenue 
and rate relationship cases and in no way impairs the finding in the 
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present case that the existing class rate structure that has prevailed in 
the several territories stands condemned under § 3 (1). Nor is there any 
inherent inconsistency between the interim orders reducing class rates 
and the recent order increasing all rates. The latter was based on con- 
ditions in a period subsequent to the discrimination proceedings. 
Whether the general rate increase will require adjustments in the new 
permanent uniform scale which awaits the new uniform classification 
is a question for the Commission when the new classification is ready. 

Other issues raised by appellants need not be discussed. The in- 
junction staying the orders of the Commission is vacated and the judg- 
ment of the District Court dismissing the petitions is Affirmed. 





Mr. Justice FRANKFURTER, dissenting. 


In a case involving issues much narrower than those now here, the 
Court, only the other day, struck down an order of the Interstate Com- 
merce Commission for want of adequate findings. Interstate Commerce 
Commission v. Mechling, 330 U. S.—, slip opinion at pp. 14-15. Al- 
though in that case there were explicit findings, the Court deemed them 
inadequate because they were based on ‘‘unsifted averages.’’ In a 
series of cases the Court has set aside orders of the Interstate Commerce 
Commission because of the failure of the Commission to ascertain and to 
formulate with clarity and definiteness the transportation and economic 
circumstances which alone could justify the order, and thereby afford 
this Court assured basis for concluding that the Commission had duly ex- 
ercised its allowable judgment on the factors underlying the ultimate 
issues. See Florida v. United States, 282 U. S. 194; United States v. 
Baltimore & Ohio R. Co., 293 U. 8. 454; Atchison, Topeka & Santa Fe R. 
Co. v. United States, 295 U. 8S. 193; United States v. Carolina Freight 
Carriers Corp., 315 U. 8. 475; City of Yonkers v. United States, 320 U. S. 
685; Eastern-Central Motor Carriers Association v. United States, 321 
U. 8. 194; North Carolina v. United States, 325 U. S. 507; Alabama v. 
United States, 325 U. S. 535. Not one of these cases involved an order 
having a reach comparable to the reach of the order now before us... . 
Iam not unmindful of the complicated nature of the problem which con- 
fronted the Commission, of the empiric character of the process of rate- 
making, of the limited scope for judicial review in this process, of the 
respect to be accorded to the Commission’s conclusions. Board of Trade 
v. United States, 314 U. S 534. But when the outcome of legal issues 
is bound to cut deeply into economic relations on such a scale, it is not 
asking too much to ask the Commission to be explicit and definite in its 
findings on the elements that are indispensable to the validity of its 
order. 

When inter-territorial discrimination is complained of, at least two 
basic issues confront the Commission: (1) Is there discrimination? 
(2) If there is, how is the discrimination to be abated? The Commission 
cannot eliminate discrimination—.e., harmonize the rate relations be- 
tween territories—in disregard of the reasonableness of the readjusted 
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rates within each territory. The Interstate Commerce Act must be ap. 
plied in its entirety and the different sections which make an articulated 
whole cannot be treated disjointedly. Such is the teaching of our cases, 
especially of Texas & Pacific R. Co. v. Abilene Cotton Oil Co., 204 U. §. 
426, and Intermountain Rate Cases, 234 U. S. 476—the two cases which 
beyond all others give the controlling considerations in construing the 
Interstate Commerce Act. 

And so the Commission is not empowered to remove discrimination 
between two territories without at the same time considering whether 
the remedies proposed for such removal fit the requirement of reason- 
ableness of rates. It may not lower the rates in a territory beyond the 
level which gives the carriers an income sufficient to enable them to op- 
erate effectively as part of the nation’s transportation system. And 
the Commission may not raise rates to a level which would exact freight 
charges from shippers beyond a rate structure that is reasonable. The 
small proportion of freight that moves on class rates is no measure of 
the importance of those rates to the total earnings of carriers. Un- 
reasonable rates—whether unreasonably high or unreasonably low—even 
on a fraction of the freight, may make the difference between earnings to 
which carriers are entitled under the Interstate Commerce Act and those 
to which they are not entitled for discharging their duty as part of the 
national transportation system. We are without informing findings on 
these issues. But even if one were to consider questions of discrimination 
in isolation, inequality—the essence of discrimination—cannot be dealt 
with mechanically by taking a percentage off one territory and adding 
it to another. The Procrustean bed is not a symbol of equality. It is 
no less inequality to have equality among unequals. The findings do not 
reveal how it happened that putting 10% on and taking 10% off respec- 
tively will beget just the right adjustment. I am not suggesting that one 
might not dig out of the record inexplicit, argumentative support for the 
view that an increase of 10% in Official Classification Territory rates will 
still leave the level of rates within that Territory not unreasonable, and 
that a decrease of 10% in Western Territory will leave the carriers the 
required reasonableness of rates within that Territory. But it is not 
conducive to a fair administration of the Interstate Commerce Act, 
nor it is consonant with the proper discharge of this Court’s task, to re- 
quire us to dig out indications or evidence giving appropriate answer 
to these issues from a record consisting of nearly 13,000 pages spread 
over 21 volumes, which led to a report by the Commission of 320 pages. 

The District Court acknowledged the absence of finding on such 
issues. Said the court: ‘‘it has been argued that there can be no in- 
crease in class rates in Official Territory unless there is first a so-called 
primary finding, supported by substantial evidence that the present rates 
are not compensatory. While that fact, if proved, would have been 
of much significance, the failure to prove it and the consequent lack of 
a finding that present rates are confiscatory does not leave the Com- 
mission’s finding that the rates are unlawful unsupported by substantial 
evidence.’’ 65 F. Supp. 856, 873. But the fact that the rates in Official 
Territory may, as a matter of abstract comparison, be out of line with 
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the rates in Western or Southern Territory is hardly proof that the 
rates in Official Territory should be increased by the same flat percent- 
age as the rates in the other territories should be decreased. Such a flat 
increase in Official Territory may make the proposed new rates unlawful 
because unreasonable. While a 10% decrease in rates in Western Terri- 
tory may eliminate unfairness to shippers in that territory, it does not 
follow that a corresponding 10% increase in Official Territory rates will 
not result in unfairness to shippers there. 

One can hardly read the concurring and dissenting views to the 
Commission’s Report without being left with uncertainty regarding the 
basis of the Commission’s order. 


‘‘The report does not show, except in nebulous fashion, that the cost 
figures represent apportionment of totals, based on estimates; that 
they involve many assumptions and acts of judgment; and are not 
computations from direct, original cost figures for particular move- 
ments. These, however, are the facts. It omits evidence showing 
that 59 out of 117 items of basic data used in the studies were es- 
timated, and that 458 out of 500 sequences were wholly or partly es- 
timated. It fails to disclose clearly that when making the studies 
it was assumed that the consist of the traffic is the same in the dif- 
ferent territories, when the fact is, as I have pointed out, that the 
traffic consist differs widely in the respective territories. The re- 
sult is that theoretical costs are produced, based upon assumptions 
which are not facts, and upon comparisons of unlike things.’’ (Com- 
missioner Porter, dissenting, 262 I. C. C. 447, 709, 717; and see dis- 
senting views of Commissioner Barnard, id. at 725.) 


‘ According to two of the Commissioners the record is wholly inadequate 


to support a finding that class rates within Official Territory are unrea- 
sonable under § 1 of the Act. See 264 I. C. C. 69-70. Certainly the 
Commission did not make an explicit finding that they are unreasonable. 
If there is any such finding, it must be sought for as would a needle 
in a haystack. The Commission’s order ought not to be allowed to 
rest on such dubious foundations. 

Nor can such a mechanical or abstractly mathematical readjustment 
of rates inter-territorially be justified as a tentative adjustment. Of 
course, the Commission may generalize a sufficient number of typical in- 
stances and make a flat readjustment within a territory, leaving instances 
of unreasonableness to be taken out of such an order upon individual 
application. This is what the Commission did, and what this Court 
sustained, in the New England Divisions Case, 261 U. S. 184. The order 
in that ease, directing a 15% increase in the share of the New England 
railroads in the joint through-freight rates, was based upon evidence 
“which the Commission assumed was typical in character, and ample 
in quantity, to justify the finding made in respect to each division of 
each rate of every carrier.’’ 261 U. S. at 196-97. The Court found 
that the established practice in rate litigation, the nature of the hearing 
before the Commission, the evidence submitted, the findings made, the 
opportunities to apply for modifications in typical situations, amply sup- 
ported the Commission’s findings. The present record, as reflected in the 
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Commission’s report, does not present a comparable situation. One gets 
the impression that the adjustment of a flat 10% decrease in the rates 
outside the Official Territory and a flat increase of 10% within that 
Territory is attributable, fundamentally, to a laudable desire on the 
part of the Commission to secure uniform classification throughout the 
country. The Commission was not prepared to make such a classification, 
but it made these rate changes in the hope that they would exert pres- 
sure on the carriers to agree upon a uniform classification. It is in re- 
lation to that hope that it is urged that the order is merely a conditional 
or tentative order—conditioned upon agreement by the carriers upon a 
uniform classification. But to condition the order on the realization of 
that hope is to condition it, if experience be any guide, on the Greek 
kalends. 

What this Court said in United States v. Chicago, Milwaukee, St. 
Paul & Pacific R. Co., 294 U. 8. 499, 510-11, involving a rate adjustment 
within a very limited territory, with no such far-reaching consequences 
as the order now under review, has enhanced applicability to the present 
order of the Commission. ‘‘We would not be understood as saying that 
there do not lurk in this report phrases or sentences suggestive of a 
different meaning. One gains at places the impression that the Com- 
mission looked upon the proposed reduction [initiated by a carrier] as 
something more than a disruptive tendency.... The difficulty is that 
it has not said so with the simplicity and clearness through which a 
halting impression ripens into reasonable certitude. In the end we 
are left to spell out, to argue, to choose between conflicting inferences. 
Something more precise is requisite in the quasi-jurisdictional findings 
of an administrative agency. Beawmont, 8. L. & W. Ry. Co. v. United 
States, 282 U. S. 74, 86; Florida v. United States, 282 U. S. 194, 215. 
We must know what a decision means before the duty becomes ours to 
say whether it is right or wrong.”’ 

Administrative experts no doubt have antennae not possessed by 
courts charged with reviewing their action. And so it may well be that 
to the expert feel the justifiable correction of an imbalance between 
Official Territory rates and the rates of other territories is a shift of 10% 
in the respective rates—Official Territory rates increased 10% and.rates 
elsewhere decreased 10%. But courts, charged as they are with the re- 
view of the action of the Commission, ought not to be asked to sustain 
such a mathematical coincidence as a matter of unillumined faith in the 
conclusion of the experts. 

I would reverse the decree and order the proceedings returned to 
the Interstate Commerce Commission. 


Mr. Justice JAcKsoN, dissenting. 


I find it impossible to agree with this extraordinary decision. I will 
discuss but one of its phases—that which is treated in subdivision Eighth 
of the Court’s opinion. This holds that the Interstate Commerce Com- 
mission has, and rightfully has exercised, the power to add 10% to cer- 
tain basic freight rates affecting the Northeastern part of the United 
States. This increase was not asked by the railroads, goes to the pros- 
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perous and the insolvent one alike, and is not even claimed to be neces- 
sary to pay the cost of service and a fair return on the property used 
in rendering it. This additional assessment is in no sense compensation 
for handling the traffic which the railroads concede was adequately com- 
pensated before. It is really a surtax, see Brandeis, J., in New England 
Divisions Case, 261 U. 8. 184, 196, added solely to increase shipping 
costs in the Northeastern part of the United States for the purpose of 
handicapping its economy and in order to make transportation cost as 
much there as it does in areas where there is less traffic to divide the 
eost. The surcharge burdens the territory where fifty percent of the 
consuming population of the United States resides by adding an estim- 
ated $15,000,000 per year to its shipping bills. It adds that much to the 
revenues of the Northeastern railroads with no showing or finding that 
it is needed to meet costs of furnishing railroad service. 

The most important reason advanced for sustaining this order is 
the claim that this surcharge is to cure a discrimination in favor of the 
Northeastern territory against the South and West. Briefly and gen- 
erally, the discrimination is said to consist in this: Mile for mile, a higher 
average charge is made for transportation under the present classifica- 
tions in the more sparsely settled areas of the South and West than is 
made in the denser traffic regions of the Northeast. Why, then, should 
not the alleged discrimination .be removed by lowering the high rates 
of the South and West? The answer is that they cannot be reduced 
further than the ten percent already ordered in this proceeding, because 
the railroads of the South and West, in view of their costs, could not 
bear further decrease. So the only other way of equalizing the rates 
and making it as costly to move goods there as anywhere in the United 
States, is to make the shippers in the Northeastern territory pay the 
railroads this additional 10% which they have not asked and do not 
need. 

The Court’s approval of this order is based on an entirely new theory 
of ‘‘discrimination.’’ It has never before been thought to be an unlawful 
discrimination to charge more for a service which it cost more to render. 
Discrimination heretofore has been found to exist only when an unequal 
charge was exacted for a like service, or vice versa. But now it is held 
to be an unlawful discrimination if railroads of the Northeast do not 
make the same charge as other railroads in the South or West, for a 
different transportation under different cost conditions. The Govern- 
ment frankly advocates this new concept of discrimination as necessary 
to some redistribution of population in relation to resources that will 
reshape the nation’s social, economic and perhaps its political life more 
nearly to its heart’s desire. It says in its brief to us: 


‘‘There is no direct relation between the distribution of natural 
resources and the distribution of population in the United States. 
It happens that some of the areas richest in natural resources in the 
United States are sparsely populated. If the raw materials making 
up those natural resources are to be converted into finished products 
in that vicinity, allowing the area some economic benefit from their 
conversion, it will be necessary to transport considerable volumes 
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of finished goods for long distances. Necessarily minerals are ob- 
tained where the deposits occur, and agricultural products must be 
produced in areas of suitable soil and climate. It is the task of the 
transportation system to carry commodities from points of produc- 
tion to consuming centers throughout the United States and to the 
port for export. The more freely and cheaply the products are 
carried, the more competition there will be, the more production 
there will be, and the better will our transportation system serve 
our national economy. 

The maintenance of a sound national economy requires the 
proper use of natural resources to insure reasonable economic op- 
portunity of a stable nature for the people in each of the regions of 
the country. As indicated, population distribution is not in accord 
with the distribution of natural resources, and it would require many 
years for people to move to where these resources are, assuming it 

possible to induce such millions to migrate, or that it would be 
wise policy to do so even if possible. There are also areas of one- 
crop agriculture in which the people face readjustments to restore 
and protect the land and to obtain additional sources of livelihood. 

In view of all this, one of the basic principles in making freight 
rates should be the elimination of rate barriers against regional de- 
velopment, not to change our economy, but to remove discriminatory 
conditions which unfairly and unlawfully prevent the possibility 
of change.”’ 


The Court’s entire discussion of the discrimination feature of this 
case is an acceptance of the Government’s position without which the 
last support for this order would fail. 

No authority can be found in any Act of Congress for the imposi- 
tion of this surcharge on the Northeast solely to penalize it for being 
able to transport goods cheaper due to its density of population and vol- 
ume of traffic. The policy of Congress remains as it long has stood: 
‘‘adequate and efficient railway transportation service at the lowest 
cost consistent with the furnishing of such service.’’ Interstate Com- 
merce Act, § 15a (2), 48 Stat. 220, 54 Stat. 912, 49 U. S. C. § 15a (2). 
Congress has never intimated, much less declared, a purpose to deprive 
the territory in which fifty percent of the nation’s consumers reside of 
the benefit of this policy. The Ramspeck resolution did no more than 
to direct the Commission’s attention to earnest complaints that the South 
and West were being mistreated in the matter of rail rates, and very 
properly to direct that they determine such complaints on their merits. 
True, in 1940 the provision prohibiting undue prejudice and preference 
was amended by the addition of ‘‘region, district, territory,’’ to the list 
of persons or things not to be unduly prejudiced or preferred. Trans- 
portation Act, 1940, § 5 (a), 54 Stat. 902, 49 U. S. C. § 3 (1). But 
the Act already prohibited undue prejudice or preference to any ‘‘lo- 
eality’’ and it is conceded that the 1940 Act made no change in the 
substantive law of discrimination. Senator Wheeler, Chairman of the 
Interstate Commerce Committee of the Senate, showed clearly that while 
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it would ‘‘make toward the equalization of rates,’’ 84 Cong. Ree. 6072, 
it was not intended to accomplish what is here attempted... . 

The Court never before has confided to any regulatory body the 
reshaping of our national economy. In Tezas & Pacific R. Co. v. United 
States, 289 U. S. 627, the following statement of the law was made: ‘‘A 
tariff published for the purpose of destroying a market or building up 
one, of diverting traffic from a particular place to the injury of that 
place, or in aid of some other, is unlawful; and obviously, what the 
earrier may not lawfully do, the Commission may not compel.’’ 289 U. 
§. at 687. See also Southern Pactfic Co. v. I. C. C., 219 U.S. 433; I. C. C. 
v. Diffenbaugh, 222 U. S. 42, 46; United States v. Illinois Central R. Co., 
263 U. S. 515, 524. 

The Interstate Commerce Commission also accepted this as the law. 
In Stoves, Ranges, Boilers, etc., 182 I. C. C. 59, the majority said, ‘‘It 
is not within our power to equalize natural disadvantages of locations,’’ 
182 I. C. C. at 68, and Commissioner Eastman was even more explicit, 
saying, 182 I. C. C. at 74: 


‘‘However, it is undeniable, I think, that in the past both 
southern manufacturers and southern carriers have shown a ten- 
dency to demand that the rates to the North be equalized in level 
with those within the North, on the ground that such equalization 
is commercially essential to the southern industries. It is a suffi- 
cient answer to say that it is not our province to equalize commercial 
conditions. However, the evidence in this case has served a useful 
purpose in making it quite clear that the southern manufacturers 
have certain advantages over their northern rivals, so far as operat- 
ing and overhead costs are concerned, which would have to be taken 
into consideration if it were our duty to equalize commercial con- 
ditions through an adjustment of freight rates.’’ 


The Court shrouds this simple legal issue as to whether there is 
power to levy this surtax on the Northeast, in elaborate discussions of 
the evils of existing freight classifications and affirmations of the Com- 
mission’s power to correct them. Neither of these propositions have ever 
been in doubt. But what importance can the Commission’s power over 
classifications have in testing validity of this order? To correct classi- 
fication was the asserted object of this proceeding, but that power has not 
been exercised at all. Not one classification is changed. Instead, a flat 
boost is made against traffic in the Northeast and a flat reduction for 
traffic in the South and West is ordered, leaving every inequality, dis- 
crimination, injustice or illegality in classifications just where the Com- 
mission found them. If there is proof of specific discrimination, injus- 
tice and illegalities in this case, why are they not now ordered cor- 
rected? If there is not sufficient proof of any specific discrimination, how 
ean we hold that there is a general discrimination so extensive as to 
warrant this levy on the Northeast to correct them? 

Perhaps the most incomprehensible of the Court’s grounds for 
sustaining this order is that we do not have here a ‘‘revenue problem.”’ 
It is admitted that the Northeastern rates before increase are not proved 
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nor found by the Commission to be noncompensatory to the railroads, 
or otherwise to threaten harmful effects upon the revenues and transpor- 
tation efficiency of the carriers who get the increase. It also is admitted 
that the absence of such proof and findings might be fatal to this in- 
creased rate, for ‘‘If this were a case of determining whether existing 
rates passed below the lowest or above the highest reaches of reasonable- 
ness, the point might be well taken.’’ Can the label affixed to a pro 
ceeding make legal what under another label would be invalid? Because 
the proceeding professes to correct classifications, a purpose now long 
and indefinitely deferred, may it be used incidentally to raise the rates 
of the whole Northeastern territory without any showing of need there- 
for? Whether we call the case a ‘‘revenue case’’ or something else, and 
whether we decline to denominate the problem a ‘‘revenue problem”’ 
and style it something else, the order under review is a revenue order 
and nothing else. It adds 10% to the revenues of the Northeastern 
roads from traffic moving under the rates in question; it knocks 10% 
off from the Southern and Western traffic under them. It exacts for 
the railroads added revenues; it lays on shippers the burden of pro- 
viding those added revenues. This order admittedly might be invalid 
if the increased revenue were given to the railroads because they had 
made a claim to need it, and had only the present evidence and findings 
to support an allowance of their claim. So the conclusion is that the 
order is valid only because the railroads have no revenue problem and 
have not made a case entitling them to increased revenue. That is all I 
can get from the answer that it is a valid order only because ‘‘we do 
not have here such a revenue problem.”’ 

I long have heard the complaint that freight rates discriminated 
against the South. I have been inclined to suspect it to be true and have 
hoped to see an impartial and exhaustive study and decision on the 
subject. But this case does not meet that description. The student of 
economies will be puzzled at the Court’s citation of the fact that the 
average employed person in the South earns only half as much as those 
in the Northeast as being in some way attributable to these freight rates. 
And the student of the judicial process will find instruction in the con- 
trast between today’s decision and that of Interstate Commerce Com- 
mission v. Mechling, —U. S. —, in its regard for inherent advantages, 
in its attitude to ‘‘unsifted’’ averages as a basis for raising rates and in 
its deference to the administrative expertise of the Interstate Commerce 
Commission. 

I am not unaware of the difficult position in which the Interstate 
Commerce Commission finds itself in cases of this character. Commis- 
sioner Eastman gave voice to it in dissent in State of Alabama v. New 
York Central R. Co., 235 I. C. C. 255, 333, as follows: 


‘‘The Commission is called upon to decide this case, on the 
record, after it has in effect been decided, in advance and without 
regard to the record, by many men in public life, of high and low 
degree, who have freely proclaimed their views on what they con- 
ceive to be the basic issues. Their thesis has been that the section 
of our country generally known as the South is our ‘Economic 
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Problem No. 1’, because, among other things, it is low in industrial 
development, and that a major reason for this condition has been 
and is an unfair adjustment of freight rates which has favored the 
producers of the North and burdened those of the South. It has 
become a political issue. While, however, the South gave birth to 
the issue, public representatives of the West now cry out against 
like supposed oppression, and public representatives of the North 
or East, as it is variously called, have risen in defense of their 
section. 

Under such conditions, it is not easy to decide the case without 
being influenced by emotional reactions, one way or the other, which 
should play no part in the decision.’’ 


But by administrative succession and judicial fiat the regulatory 
power of the Federal Government over commerce is now used to force 
a surtax on transportation of one section of the country admittedly not 
needed to compensate the railroad for the carriage but to take away from 
its inhabitants one of the advantages inherent in its density of population, 
regardless of the disadvantages which density of population also causes. 

The observation of Commissioner Mahaffie in this case seems to me 
appropriate and accurate: 


‘*.. Ina country so vast as this with its widely varied resources 
and differing transportation needs it seems to me a mistake to try to 
compel general equality in rates except to the extent equality is justi- 
fied by transportation conditions. I think the effort to do so must 
necessarily fail. But I am afraid the process of finding out whether 
it ean be done will be painful and costly. The prejudice findings 
on which the new adjustment is largely predicated are calculated, if 
earried to a logical conclusion, to lead to a rigid rate structure based 
on mileage. While this may seem on its face to be equitable its ac- 
complishment would entail radical industrial and agricultural read- 
justments. I doubt if the country should be required to incur the 
expense of making them.’’ (262 I. C. C. at 708.) 


Mr. JustTicE FRANKFURTER joins in this opinion. 





Fair Labor Standards Act applicable to maintenance men, etc., working on leased 
trucks. 


Skidmore v. Casale, Inc., 15 L. W. 2574 

On March 6, the Circuit Court of Appeals for the Second Circuit 
passed upon the applicability of the Fair Labor Standards Act to cer- 
tain employees working on leased trucks. The account of this decision, 
as reported in the Law Week is as follows: 


Fair Labor Standards Act applies to maintenance men, me- 
chanics, and mechanics’ helpers working on trucks at garages of em- 
ployer who leased trucks to customers some of whom used them to sub- 
stantial extent in haulage of commodities in interstate commerce, since 
these employees were engaged in interstate commerce within meaning 
of statutory coverage provisions. 
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Under the rule of Walling v. Jacksonville, 317 U. S. 564, 11 LW 
3136, ‘a substantial amount of the work of each employee must be re- 
lated to interstate commerce,’ in order that he be covered by the Act. 
In the instant case, ‘there was no evidence that the work on the trucks 
used in interstate commerce was separate from that on trucks used only 
in intrastate, and it appears that all the employees worked on all the 
trucks housed at the garages in which they were employed. The trial 
judge found that the work on these trucks was constant and not sporadic; 
and it was proper for him to infer, as he did, that each of the employees 
spent a substantial amount of time on trucks used in interstate com- 
merce.’ 

Substantial use of the trucks in interstate commerce does not, as 
contended by the employer, mean ‘at least 20 percent of the aggregate.’ 
The Act does not require any such percentage. ‘Substantial’ is the 
converse of ‘insubstantial’ or ‘unimportant.’ 

There is no merit in the contention of the employer that since 
it is not engaged in interstate commerce, the Act does not apply to its 
employees. The decision of the Supreme Court in Boutell v. Walling, 
327 U. S. 463, 14 LW 4173, is decisive of this issue. 

However, the Act does not apply to a porter who took care of the 
washrooms and lockers in a garage in which interstate vehicles were 
serviced, since his activities were too remote from interstate commerce. 





Proportionals on ex-barge grain should not be higher than on ex-lake or ex-rail grain. 


Interstate Commerce Commission v. A. L. Mechling, et al. 


On March 31, the Supreme Court of the United States, (in No. 72) 
affirmed the judgment of the District Court for the northern district of 
Illinois, holding that ex-barge grain was entitled to no higher rail pro- 
portionals from Chicago to the East than applied on ex-lake or ex-rail 
grain, reversing the decision of the Commission. (262 I. C. C. 7) 

Quoting from the decision of the Court: 


The foregoing provisions (of the Interstate Commerce Act) flatly 
forbid the Commission to approve barge rates or barge-rail rates which 
do not preserve intact the inherent advantages of cheaper water trans- 
portation, but discriminate against water carriers and the goods they 
transport. Concretely, the provisions mean in this case that Chicago-to- 
the-east railroads cannot lawfully charge more for carrying ex-barge 
than for carrying ex-lake or ex-rail grains to and from the same localities, 
unless the eastern haul of the ex-barge grain costs the eastern railroads 
more to haul than does ex-rail or ex-lake grain. And § 307 (d) authoriz- 
ing the Commission to fix differentials as between through water-rail 
and through all-rail rates, does not authorize the Commission to neutral- 
ize the effective prohibitions of the other provisions which were strength- 
ened in 1940 expressly to prevent a discrimination against water carriers. 

The basic error of the Commission here is that it seemed to act on 
the assumption that the congressional prohibitions of railroad rate dis- 
criminations against water carriers were not applicable to such discrim- 
inations if accomplished by through rates. But this assumption would 
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permit the destruction or curtailment of the advantages to shippers of 
cheap barge transportation whenever the transported goods were car- 
ried beyond the end of the barge line. This case proves that. For while 
Chicago is a great grain center, it cannot consume all barge-transported 
grain. That grain, like other grain coming to Chicago for marketing or 
processing, is reshipped to distant destinations. To penalize its trans- 
portation in barges by charging discriminatory rates from Chicago to 
its final destination has precisely the same consequence as would follow 
from raising barge rates inbound to Chicago. Recognizing that it could 
not require these barge carriers to raise these inbound rates which it ac- 
cepted as reasonable, the Commission has here approved an order which 
would bring about the same prohibited result by raising the railroad 
rates charged by eastern roads for ex-barge grain shipments east from 
Chicago. Congress has forbidden this. 

The Commission did not approve increases in these reshipping rates 
on the ground that the eastern roads were not receiving a fair return 
for carrying ex-barge grain. And the grounds on which the Commission 
rested its order do not support the rates approved. Most of the argu- 
ment of the Commission in support of its conclusions and order treated 
matters which had no relation to what the reshipping rates from Chicago 
should be. The length of the total barge-rail haul emphasized by the 
Commission, however significant it might be under other circumstances, 
has no relevance here. For the lower rates allowed ex-rail and ex-lake 
grains include carriage for distances identical with the ex-barge hauls. 
Nor is the Commission’s order supported by its conclusion that it is 
‘*inequitable’’ for the barges to charge a much lower rate for the in- 
bound grain haul than the competitive western railroads can afford to 
charge for the same haul, resulting in barge-rail rates lower than all- 
rail rates from the same localities. For this is no reason for authorizing 
a higher rate to eastern railroads which do not compete with the barges 
at all. If the western railroads need relief from the competition of 
barges, that is a question wholly unrelated to the rates of eastern roads. 
Furthermore, Congress has decided this question of equitable rates as 
between railroads and barges. It has declared in unmistakable terms 
that the ‘‘inherent advantage’’ of the lower cost of barge carriage as 
compared with that of railroads must be passed on to those who ship by 
barge. It is therefore not within the province of the Commission to ad- 
just rates, either to equalize the transportation cost of barge shippers 
with that of shippers who do not have access to barge service or to pro- 
tect the traffic of railroads from barge competition. For Congress left 
the Commission no discretionary power to approve any type of rates 
which would reduce the ‘‘inherent advantage’’ of barge transportation 
in whole or in part. Cf. Mitchell v. United States, 313 U. S. 80, 97. 

Related to the question just discussed, is the Commission’s conten- 
tion here that permitting reshipping rates for ex-barge grain to remain 
equal to the rates for ex-rail and ex-lake grain will cause ‘‘incurable 
chaos’’ in and disrupt the national rail rate structure which reflects 
many interrelated conditions governing the transportation of grain from 
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west of Chicago to eastern markets. The Commission does not show how 
any possible disruption of railroad rate structure arises from giving 
shippers the full inherent advantage of cheaper barge rates, other than 
that competing railroads have lost traffic to the barge lines. As we have 
pointed out, Congress knew that barge line rates were cheaper than rail 
rates, wanted the shippers to get full benefit of them, and left the Com- 
mission no power to take that benefit away from the shippers by adjust- 
ing rail-barge traffic competition or rates. But we note incidentally that 
these rates had been equal prior to 1939 without any apparent disrup- 
tion of the total structure. The possibility of such a disruption does not 
remotely justify discriminations against barge traffic which actually 
deprive shippers and the barge companies of the inherent advantages of 
water transportation guaranteed to them by Congress. See United States 
v. Chicago, M. & St. P. R. Co., 294 U. S. 499, 506-510. Nor is the fact 
that barge-rail rates, from certain places in the west through Chicago 
to the east, are less than local rail rates from Chicago east, an adequate 
reason for increasing the east-of-Chicago part of the through barge-rail 
rate. The initiation of new rates with such a disparity in through rail 
rates as compared with local rail rates would, of course, be forbidden by 
§ 4 of the Act as amended in the absence of Commission approval. But, 
insofar as the inherent cheapness of the barge leg of the through route 
produces a disparity between barge-rail rates and local rail rates, Con- 
gress has said that the Act must be so administered as to preserve, not 
eliminate or reduce the disparity. 

Carriage of ex-barge grain by eastern roads may conceivably entail 
more service and therefore greater costs than are involved in carrying 
ex-rail or ex-lake grain. If so, the eastern roads may, in certain circum- 
stances, be justified in receiving an extra charge for that extra service 
wherever it is rendered. But the extra service must fit the extra charge 
and cannot justify lump sum rate increases which cut into the inherent 
advantages of cheaper barge transportation which Congress intended to 
guarantee to shippers. Here the Commission found in broad general 
terms, without limitation to the localities where barge and rail compete, 
that ‘‘on the average’’ ex-rail grain from all the west requires less term- 
inal and transit service east of Chicago than does grain moving by barge 
from the relatively few barge terminals. As to terminal service, it noted 
that some rail grain traffic going through Chicago without stopping 
receives no terminal service at all, whereas all barge grain shipments 
must be unloaded in Chicago and reloaded on freight cars. But all ex- 
lake grain reshipped from Chicago and an unspecified amount of ex-rail 
grain stopped in Chicago for processing requires exactly the same termin- 
al service as is rendered there for ex-barge grain. Yet there is no greater 
rate charged for ex-barge and ex-rail grain which receives this same 
terminal service. The formula used here which lumps all through rail 
grain rates, irrespective of the services rendered, to give rail-carried 
grain a preferred rate over barge-carried grain, is indistinguishable in 
cause and consequence from an order which directly raises barge rates 
to relieve the railroads from barge competition. In any event, there has 
been no showing by the Commission as to how much, if any, of the 3 
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cent reshipping rate increase is attributable to the fact that ex-barge 
grain requires more terminal service on the average than does ex-rai. 
rain. 

. The Commission also pointed out in its decision that rail rates 
from the west to Chicago (which we must assume on this record are 
fair and reasonable for the services performed) permit three transit stops 
west of Chicago without extra charge. Thus some ex-rail grain, unlike 
ex-barge and ex-lake grain, has already been processed en route to or in 
Chicago before it ever reaches the eastern lines, reducing the likelihood 
that it will require further transit service on the route from Chicago to 
the east. But ex-lake grain which enjoys the proportional rates with 
the approval of the Commission apparently is not processed before ar- 
riving at Chicago, or before reshipment on the eastern lines, and conse- 
quently requires the same transit service on the eastern haul as is re- 
quired by ex-barge grain. Similar transit service is required for the 
unspecified amounts of ex-rail grain not processed east of Chicago. But 
the Commission made no finding that the eastern reshipping rates permit 
transit service east of Chicago without extra charge. Probably the rea- 
son that it did not make such a finding is that carriers usually make 
a specific extra charge for transit service. See Central R. Co. of N. J. 
v. United States, 257 U. S. 247; Atchison T. & 8S. F. R. Co. v. United 
States, supra, 777, 780. And the record here shows that eastern railroads 
make extra charges for transit service rendered ex-barge grain east of 
Chicago. The Commission makes no showing why, if the existing rail- 
road charges for each individual transit operation is insufficient to cover 
that operation’s costs, those charges cannot be adjusted alike for the 
ex-rail, ex-lake, and ex-barge shipments which require this service. In 
any event, partial compensation of eastern roads for additional transit 
eosts cannot be made in a manner which singles out ex-barge grain for 
discriminatory treatment in violation of the Interstate Commerce Act. 

To justify increasing the reshipping rates of ex-barge grain the 
Commission would have to make findings supported by evidence to 
show how much greater is the cost to the eastern roads of reshipping ex- 
barge grain than of ex-lake or ex-rail grain moving from the same locali- 
ties and requiring the same service as does the ex-barge grain. Cf. Flori- 
da v. United States, 282 U. S. 194, 212; North Carolina v. United States, 
325 U. S. 507, 520. The unsifted averages put forward by the Commis- 
sion do not measure the allegedly greater costs nor indeed show that 
they exist. 

Mr. Justice FRANKFURTER would sustain the order of the Interstate 
Commerce Commission, because he deems it amply supported by adequate 
findings of the Commission differentiating the average circumstances 
and conditions surrounding all-rail and lake-rail transportation from 
those affecting barge-rail transportation, 262 I. C. C. 27-28, and these 
findings are not without support in evidence. 


(End of Quotation) 
Justices Jackson and Frankfurter dissented. 
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Pullman sale approved. 
United States v. The Pullman Company, et al. 


By a per curiam 4-to-4 opinion, (Justice Jackson not participating) 
the Supreme Court on March 31, (in Nos. 253, 254, 255, and 256) af- 
firmed the decision of the District Court for the Eastern District of 
Pennsylvania, approving the sale of the sleeping car business of the 
Pullman Company to a group of 57 railroads. 





“Checker”’ or ‘terminal foreman” subject to Motor Carrier Act Qualifications and 
hours of service. 


Max Levinson v. Spector Motor Service 


On March 31, 1947, (in No. 22) the Supreme Court of the United 
States held that the Commission had the power, under section 204 of the 
Motor Carrier Act, to establish qualifications and maximum hours of 
service with respect to any ‘‘checker’’ or ‘‘terminal foreman,’’ a sub- 
stantial part of whose activities consist of doing or immediately directing 
the work of one or more ‘‘loaders’’ of freight, although the rest of his 
activities do not affect the safety operation of the common carrier. 

Quoting from the decision of the court: 


The logic of the situation is that Congress, as a primary considera- 
tion, has preserved intact the safety program which it and the Inter- 
state Commerce Commission have been developing for motor carriers 
since 1936. To do this, Congress has prohibited the overlapping of the 
jurisdiction of the Administrator of the Wage and Hour Division, United 
States Department of Labor, with that of the Interstate Commerce Com- 
mission as to maximum hours of service. Congress might have done 
otherwise. It might have permitted both Acts to apply. There is no 
necessary inconsistency between enforcing rigid maximum hours of 
service for safety purposes and at the same time, within those limitations, 
requiring compliance with the increased rates of pay for overtime work 
done in excess of the limits set in § 7 of the Fair Labor Standards Act. 
Such overlapping, however, has not been authorized by Congress and it 
remains for us to give full effect to the safety program to which Con- 
gress has attached primary importance, even to the corresponding ex- 
clusion by Congress of certain employees from the benefits of the com- 
pulsory overtime pay provisions of the Fair Labor Standards Act. 
When examined from the point of view of the Motor Carrier Act alone, 
much light is thrown on the meaning of its § 204 by the interpretation 
given to it and the applications made of it by the Interstate Commerce 
Commission. .... 

In the present case, the issue is whether the Commission has the 
power to establish qualifications and maximum hours of service with 
respect to partial-duty loaders comparable to the petitioner. It is not 
necessary, as a condition precedent, to find that the Commission has ex- 
ercised, or should exercise, such power by actually establishing qualifi- 
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cations and maximum hours of service with respect to loaders in gen- 
eral, corresponding to those established for drivers in general. The ex- 
istence of the power is enough. The fact that the Commission has found 
it necessary to establish qualifications and maximum hours of service 
which cover not only drivers, but also partial-duty drivers, is an indi- 
cation that, in the opinion of the Commission, its power, under the Motor 
Carrier Act, extends to partial-duty as well as to full-duty employees en- 
gaged in activities affecting the safety of operation of interstate motor 
carriers. 

The principle can be tested by the use of a partial-duty driver as 
anexample. His activities are such that the exclusion of them from the 
Commission’s safety program would have serious consequences. In the 
ease of the full-duty driver, there is no question as to the power of the 
Commission to establish reasonable requirements with respect to his 
qualifications and hours of service. Regulations on these subjects were 
in effect throughout the period with which this case is concerned. In 
the class of work referred to by the Commission as that of driver-salesmen 
of industry trucks, the regulations which have been issued have been men- 
tioned above. These were adapted expressly to drivers who devoted less 
than 50% of their time to driving. The effect thus given by the Com- 
mission to the fact that such employees devote less than one-half of their 
time to driving is not to exclude such partial-duty drivers from any of 
its required qualifications. These qualifications include those relating 
to eyesight, physical condition, age, or ability to read or speak English, 
ete., which are deemed by it to be important for drivers in general. On 
the other hand, this fact that certain employees devote a part, rather than 
all, of their time to driving has brought forth from the Commission an 
appropriate modification of its safety regulations to fit that fact. The 
modification takes the form of eliminating the Commission’s limitation 
on the total maximum hours that the employee can remain on duty in a 
week of 168 consecutive hours but limiting his hours of actual driving 
to an aggregate of not more than 50 in any such week. This requirement, 
established by the agency which is recognized by Congress as the one 
body authorized to establish qualifications and maximum hours of serv- 
ice applicable to drivers of motor carriers in interstate commerce, is 
a demonstration that such agency has found it necessary to make active 
use of its powers of regulation in this field of part-time driving. It 
follows, as a matter of principle, that, if such power exists with respect 
to full-duty drivers and partial-duty drivers because they affect the 
safety of operation of the interstate motor carriers, the power exists 
also with respect to full-duty loaders and partial-duty loaders because 
they too affect such safety of operation, although not in precisely the 
same manner. 

From a safety standpoint, a partial-duty driver who drives 30 hours 
continuously and then drives no more during that week creates a greater 
hazard than the man who drives 10 hours daily for 6 days a week. The 
hazard of continuous driving is not measured adequately by the total 
hours during which the driver is employed during the week, nor is it 
eliminated by a law which entitles him merely to an increased rate of 
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pay for whatever time, above 40 hours per week, he shall work in any one 
workweek. The loading of any truck load of mixed freight requires that 
the general qualifications of the loader be adequate, regardless of the 
proportion of his working time that may have been devoted to this 
activity or to other activities in that particular week. Similarly, his 
hours of continuous work during a day of heavy loading may render 
him unfit for loading the last truck on that day even though, for the 
entire balance of that week, he may engage in no activities whatever 
or may engage in only such activities as are unrelated to safety of 
operation. ... 

Our conclusion is that, under the Motor Carrier Act, the Inter- 
state Commerce Commission has power to establish qualifications and 
maximum hours of service for those employees whose service affects the 
safety of transportation of common carriers, contract carriers or 
private carriers of property in interstate and foreign commerce; 
that such Commission has been charged with the administration and en- 
forcement of that Act; and that in the course of performance of its 
duties and after extended hearings on the subject, it has found that the 
work of loaders, as defined by it, affects safety of motor carrier operation. 
Furthermore, we conclude, upon the findings of the lower courts in this 
case, that the petitioner was employed by a motor carrier of interstate 
freight within the meaning of the Motor Carrier Act and that, through- 
out the period at issue, a substantial part of his activities consisted of 
doing, or immediately directing, the work of one or more loaders as de- 
fined by the Interstate Commerce Commission and affecting the safety 
of operation of motor vehicles in interstate or foreign commerce; that, 
accordingly, the Commission, with respect to him, had power to establish 
qualifications and maximum hours of service; and that, by virtue of 
§ 13 (b) (1) of the Fair Labor Standards Act, the provisions of § 7 of 
that Act as to overtime pay were rendered inapplicable to him. The 
judgment of the Supreme Court of Illinois therefore is affirmed. 


(End of Quotation) 
Justices Rutledge, Black and Murphy dissent. 





Local tax on stored shipments. 
Independent Warehouses, Inc. v. Scheele 


On April 14, the Supreme Court held that a municipal corporation 
of New Jersey may validly levy a license tax on a railroad’s subsidiary 
warehouse corporation operating a yard for the storage of interstate coal 
shipments at a point in New Jersey intermediate between the mines and 
ultimate destination beyond New Jersey, since the cessation of inter- 
state movement of goods was not in connection with their handling, but 
for reasons primarily concerned with coal owner’s business interests; 
further, the fact that, for railroad rate purposes, the storage of the coal 
was part of a transit privilege, did not of itself prevent the imposition of 
the state tax. 
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Mr. Justice Frankfurter wrote a separate concurring opinion and 
Mr. Justice Jackson filed a dissenting opinion, with which the Chief 
Justice concurred. 





Decision by two judges of ‘“‘three-judge court’’ is void. 
Ayrshire Collieries Corp. et al. v. United States 


On April 28, in No. 467, the Supreme Court held void and without 
statutory authority, a decision of two judges of a three-judge court, one 
of the judges having become ill. 

Appellant sought to enjoin an order of the Commission dated July 
9, 1946, holding that certain rates were unlawful and that other rates 
should be established in lieu thereof entered in Coal to Beloit, Wis., and 
Northern Illinois, 263 I. C. C. 179. 

Quoting at length from the decision of the Court: 


The complaints requested that the court convene a specially consti- 
tuted court of three judges, as required by the Urgent Deficiencies Act 
of October 22, 1913, 38 Stat. 208, 220, 28 U. S. C. § 47, to hear the mo- 
tions ‘‘for a temporary or interlocutory injunction and for final hearing 
in this proceeding.’’ Circuit Judge Evans and District Judge Igoe were 
then assigned to sit with District Judge Baltzell to hear and determine 
these applications, and the cases were consolidated for all purposes. The 
applications for a temporary stay and an interlocutory injunction were 
assigned for hearing on January 3, 1946. But on that day, it appearing 
that the Commission had postponed the effective date of its order to 
April 8, 1946, the court ordered that ‘‘the hearing upon the petitioners’ 
application for an interlocutory injunction and temporary stay hereto- 
fore assigned and set for January 3, 1946, be and the same hereby is, 
continued to the day of final hearing herein and that said final hearing 
shall be had on March 25, 1946 .. .”” The Commission made a further 
postponement of the effective date of its order to July 8, 1946, in order 
that the carriers subject to the order might avoid the necessity of pre- 
paring and filing new tariffs prior to the termination of the court pro- 
ceeding. It also appeared that the illness of Judge Baltzell made it 
impossible for the court to convene as scheduled on March 25. And so 
the court reassigned the case for trial on April 22, with Judge Baltzell 
being replaced by Circuit Judge Major. 

Argument was held on April 22 before Circuit Judges Evans and 
Major and District Judge Igoe at the ‘‘final hearing upon the plaintiffs’ 
petitions for a permanent injunction.’’ On June 5, 1946, findings of fact 
and conelusions of law were filed and entered under the signatures of 
Judges Major and Igoe; the Commission’s order was sustained in all 
respects and a judgment was entered dismissing the complaints. The 
following notation was made in the margin of the findings of fact and 
conclusions of law: ‘‘Judge Evan A. Evans became ill subsequent to 
the hearing of these causes and he is and has been unable to participate 
in a determination thereof. The findings of fact, conclusions of law and 
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judgment have therefore been entered by the remaining judges of such 
court.’’ 

The case was brought here on direct appeal. We are of the opinion 
that the District, Court’s judgment was void, only two of the three 
judges having participated in the determination of the case. We ac- 
cordingly do not reach the issues involving the Commission’s authority 
and the merits of its order, issues that have been argued at length before 


The policy of requiring the deliberation of three judges in suits 
to enjoin the enforcement of Interstate Commerce Commission orders 
is thus a well-established one. It is grounded in the legislative desire 
to guard against ill-considered action by a single judge in the important 
and complex situations frequently presented by Commission orders. 
Such matters are deemed to warrant the full deliberation which a court 
of three judges is likely to secure. 

This requirement, of course, is necessarily technical. It is not a broad 
social measure to be construed with liberality. It is a technical rule of 
procedure to be applied as such. See Phillips v. United States, 312 U.S. 
246, 250-251. While due consideration must be given to the statutory 
policy of expediting the disposition of applications to enjoin the enforce- 
ment of Commission orders, the plain language of the Urgent Deficiences 
Act compels strict adherence to the command that such applications 
*‘shall be heard and determined by three judges, of whom at least one 
shall be a circuit judge.’’ And we must insist upon obedience to that 
legislative will even though the disposition of some applications may 
thereby be delayed. 

When the framers of the Urgent Deficiencies Act declared that these 
applications ‘‘shall be heard and determined by three judges,’’ we as- 
sume that they meant exactly what they said. The requirement that 
three judges hear and determine an application means that they must 
adjudicate the issues of law and fact which are presented by the case, 
a function which implies that they must weigh the arguments and 
testimony offered by both sides and vote either to grant or denv the 
relief sought by the moving party. In addition, ‘‘Compliance with the 
statute requires the assent of the three judges given after the applica- 
tion is made evidenced by their signatures or an announcement in open 
court with three judges sitting followed by a formal order tested as they 
direct.’’ Cumberland Tel. Co. v. Public Service Commission, 260 U. S. 
212, 218. All three judges, in other words, must fully perform the judi- 
cial function. See Dohany v. Rogers, 281 U. S. 362, 369-370. 

It is significant that this Act makes no provision for a quorum of 
less than three judges. Two judges of a three-judge circuit court of 
appeals, on the other hand, ordinarily constitute a statutory quorum for 
the hearing and determination of cases. 28 U.S. C. § 212. The absence 
of such a quorum provision as to three-judge district courts is a strong 
corroborating indication that participation by all three judges is neces- 
sary to render a valid decision. The Act provides, it is true, that a 
decision may be reached by a three-judge court if a ‘‘majority of said 
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three judges’’ concur. But that means only that the decision of the 
three judges need not be unanimous; it does not imply that two judges 
alone may hear and determine the case. 

Moreover, we cannot say that the failure of the third judge to 
participate in the determination of a case, where the other two are 
in agreement as to the result, is without significance. The decision 
reached by two judges is not necessarily the one which might have 
been reached had they had the benefit of the views and conclusions of 
the third judge. And should the latter have publicly indicated an 
opinion differing from that of his colleagues, his position might be help- 
ful to the litigants and to this Court if the case were appealed. 

It is readily apparent that this statutory requirement has not been 
met in this case. While all three judges of the specially constituted 
court heard the oral argument, only two of them participated in the 
determination of the case. The findings of fact, the conclusions of law 
and the judgment were all entered without the approval, concurrence or 
dissent of the third judge. He thus missed the very essence of the 
judicial function in this case—the actual adjudication of the issues of 
law and fact. All that we have here is an adjudication by two judges. 
But under the statute it is not enough that there be an adjudication by 
two judges. They lack any statutory authority to hear and determine 
an application to enjoin the enforcement of a Commission order. Any 
action of theirs in granting or denying such an application is as void as 
similar action by a single judge. See Cumberland Tel. Co. v. Public 
Service Commission, supra, 218-219; Stratton v. St. Louis 8S. W. R. Co., 
282 U.S. 10, 16. 

It is suggested, however, that the three-judge requirement applies 
only to applications for interlocutory injunctions against the enforce- 
ment of Interstate Commerce Commission orders; and since the decision 
in this case was one denying a permanent injunction, no complaint can 
be made that the decision was rendered by less than three judges. 
Reference is made in this respect. to § 266 of the Judicial Code, 28 
U. 8. C. § 380, which deals with injunctions against the enforcement 
of state statutes or state administrative orders on the ground of un- 
constitutionality of the statute involved. Prior to 1925, that section indi- 
cated that a three-judge court was necessary only to pass upon applica- 
tions for interlocutory injunctions. A single judge had jurisdiction to 
hear the cause on final hearing and to grant or deny a permanent in- 
junction, thereby permitting him to reconsider and decide questions al- 
ready passed upon by the three judges on the application for an inter- 
locutory injunction. To end that anomalous situation, an amendment 
was added by the Act of February 13, 1925, 43 Stat. 938, to the effect 
that ‘‘The requirement respecting the presence of three judges shall 
also apply to the final hearing in such suit in the district court.’’ The 
problem then arose as to whether the words ‘‘such suit’’ in this amend- 
ment referred only to a suit in which an interlocutory injunction was 
in fact sought or to a suit in which it might have been, but was not, 
requested. A series of decisions by this Court has made it clear that 
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the former interpretation is the correct one. A three-judge court must 
be convened for final hearings on applications for permanent injunctions 
against the enforcement of state statutes only where an interlocutory 
injunction has been sought and pressed to a hearing. Moore v. Fidelity 
& Deposit Co., 272 U. S. 317; Smith v. Wilson, 273 U. S. 388; Public 
Service Commission v. Wisconsin Telephone Co., 289 U. S. 67; McCart v. 
Indianapolis Water Co., 302 U. S. 419. Where an interlocutory injunc- 
tion is not sought and pressed, a single judge may hear and determine 
the application for a permanent injunction. 

By analogy, it is claimed that the same rule should obtain under 
the Urgent Deficiencies Act, that a three-judge court should be neces- 
sary for final hearings on applications for permanent injunctions only 
where interlocutory injunctions have been sought and pressed. While 
it is admitted that an interlocutory injunction was sought in this ease, 
the argument is made that the application was not pressed to a hearing, 
the need for such temporary relief having been eliminated by the post- 
ponement of the effective date of the Commission order. The whole 
emphasis of the Act, like that of § 266 of the Judicial Code, is said to be 
directed toward the prevention of improvident issuance of interlocutory 
injunctions or restraining orders. Since there was no such danger in 
this case, the conclusion is reached that the underlying reason for the 
convening of a three-judge district court is absent here. 

The answer to this argument is to be found in the clear language 
of the Act itself. It provides simply: ‘‘and upon the final hearing of 
any suit brought to suspend or set aside, in whole or in part, any order 
of said commission the same requirement as to judges and the same 
procedure as to expedition and appeal shall apply.’’ Unlike § 266 of 
the Judicial Code, there is no reference here to ‘‘such suit’’—to a suit 
where an interlocutory injunction is sought and pressed. Rather there 
is an unambiguous reference to the final hearing of ‘‘any suit’’ brought 
to enjoin the enforcement of a Commission order. That can only mean 
any suit seeking permanent relief, regardless of whether interlocutory 
relief is also requested. And since ‘‘the same requirement as to judges’”’ 
is to apply to the final hearing of any suit, three judges must hear and 
determine the matter 

The language and background of the Act, which have been aug- 
mented by the consistent understanding of this Court, thus combine to 
require the use of a three-judge district court in all cases in which 
a permanent or interlocutory injunction is sought against the enforce- 
ment of a Commission order. It matters not in a particular case 
whether an interlocutory injunction is requested or whether, if such 
relief is asked, the application is pressed to a hearing. This Act seeks 
to guard against more than an improvident issuance of interlocutory 
injunctions by single judges; it also seeks to prevent single judges from 
issuing permanent injunctions. To that end, Congress has required the 
use of a three-judge court and we are bound to carry out the letter and 
the spirit of that requirement. That two judges might, in a particular 
instance, give the same protection against single-judge action as three 
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judges does not justify ignoring or relaxing the plain requirement that 
three judges hear and determine all applications to enjoin the enforce- 
ment of Commission orders. If such an amendment to the Act is to be 
made, it must be made by Congress rather than by this Court. 

Since the judgment entered by two judges in this case was void 
and without statutory authority, we have no alternative but to vacate 
the judgment and dismiss the appeal. Appellants will be free, of 
eourse, to suggest that the District Court be reconvened in accordance 
with the Act so that three judges may hear and determine the applica- 
tion to enjoin the Commission order in issue. 


Truck rentals with drivers. 


The Motor Haulage Co., Inc. v. United States 


In No. 1224, on April 28, the Supreme Court granted the motions 
of the United States, the Commission and the Regular Common Carrier 
Conference of the American Trucking Associations, to affirm the judg- 
ment of the District Court for the eastern district of New York up- 
holding an order of the Commission limiting the motor contract carrier 
authority granted to service wherein the motor vehicles, accompanied 
by drivers employed by applicant and operating such vehicles, are as- 
signed to shippers under continuing contracts for the exclusive use of 
such shippers in transportation of such shippers’ property. 

The motor carrier sought a review of the Commission’s order of 
January 7, 1946, in MC-31214, Motor Haulage Co., Inc., Contract Car- 
rier Application, 46 M. C. C. 107, insofar as it related to the phase of 
its business of supplying drivers with leased trucks, such drivers being 
under the lessee’s exclusive direction and control. The limitation im- 
posed by the Commission was alleged to prevent the carrier from com- 
mingling the freight of two or more shippers on one truck at the same 
time and from contracting for a single movement. 


Commodities Clause—Allowances 
United States v. South Buffalo Ry. Co., 69 F. Supp. 456 


On November 7, 1946, the District Court for the Western District of 
New York decided against the Government in an action to restrict de- 
fendants from violating the commodities clause of Section 1(8) of the 
Interstate Commerce Act. 

Quoting from the syllabus: 


The purpose of the Commodities Clause of the Interstate Com- 
merce Act, making it unlawful for any railroad company to trans- 
port from any state to any other state any article or commodity 
manufactured, mined, or produced by it or under its authority 
or in which it may have any interest direct or indirect, was to 
divorce the business of transporting commodities in interstate 
commerce from their manufacture and thereby avoid the tendency 
to discrimination forbidden by the Act. 
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The size of railroad and the extent of its business are not 
determinative of whether it is a railroad within the Commodities 
Clause of the Interstate Commerce Act. 

The Commodities Clause of the Interstate Commerce Act ap- 
plied to railroad although it did not cross the state line. 

Property is in interstate commerce from the time of its 
delivery to the carrier for shipment into another state until it is 
delivered to the consignee. 

‘‘Transportation’’, as used in the different provisions of the 
Interstate Commerce Act, refers to transportation in interstate 
commerce. 

The Shippers Allowance Clause of the Interstate Commerce 
Act, providing for allowances to shipper for services furnished in 
connection with transportation by shipper through its plant facili- 
ties, has no application to a common carrier. 

In action to enjoin violation of Commodities Clause of Inter- 
state Commerce Act, evidence failed to show that railroad was a 
facility of the steel company or that there was a merger into one 
entity of railroad company, steel company, and holding company 
as owner of the property on theory that steel company dominated 
and controlled the other two companies. 

Neither the ownership by holding company of all the shares 
of stock in both railroad company and steel company, nor the 
power of control incident thereto, was sufficient, standing alone, 
to show violation of Commodities Clause of Interstate Commerce 
Act. 

In action to enjoin alleged violation of Commodities Clause of 
Interstate Commerce Act, the burden rested on the government to 
show that power to control had in fact been exercised by holding 
company over railroad so as to bring transportation by it within 
condemnation of Commodities Clause. 


Period of Limitation 


Louisana & Arkansas Ry. Co. v. Arkansas Oak Flooring Co., 
69 F. Supp. 372. 


On January 17, 1947, the District Court for the Western District 
of Louisiana made the following holding as set forth in the syllabus: 


The two-year limitation period in Interstate Commerce Act 
on actions for recovery of freight charges under a rough material 
tariff covering shipment of timber to defendant’s plant and re- 
shipment after processing, which tariff required shipper to pay 
full local rate if it did not reship processed timber within a speci- 
fied time, ran from expiration of time limit for reshipment or from 
delivery to ultimate destination, rather than from delivery to 
shipper’s plant. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Howard M. Waybright, President, 250 Stuart Street, Boston. Mass- 
achusetts. 


Baltimore Chapter 
Arthur M. Bastress, Chairman, G.F.A., Maryland & Pennsylvania 
Railroad Company, 135 West North Avenue, Baltimore, Maryland. 
Meets: At the call of the Chairman. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 
J. L. Sheppard, Chairman, Assistant Vice-President, Illinois Cen- 
tral System, 135 East 11th Place, Chicago 5, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Mr. Wm. W. Anderson, Chairman, The Dorr Company, 824 Cooper 
Building, Denver 2, Colorado. 


District of Columbia Chapter 


Edward F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. 
Meets bi-monthly, second Tuesday. 


Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Kenneth A. Moore, Chairman, G.T.M., Automobile Manufacturers 
Association, 320 New Center Building, Detroit 2, Michigan. 


Kansas City, Missouri, Chapter 
H. J. Goudelock, President, Executive Vice-President, Midwest Coal 
Traffic Bureau, 1004 Baltimore Avenue, Kansas City 6, Missouri. 
Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JouRNAL.) 
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Metropolitan New York Chapter 


A. C. Welsh, Chairman, 26 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
Ninth District Chapter 
S. M. Low, Western Traffic Manager, The Koppers Co., 1000 North 


Hamline Ave., St. Paul 4, Minn. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 


Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University of renn- 
sylvania, Philadelphia, Pennsylvania. 


Pittsburgh Chapter 
F. M. Garland, Chairman, G. T. M., Pressed Steel Car Co., 2500 
Koppers Bldg., Pittsburgh, Pennsylvania. 


Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 

Marvin Handler, Chairman, 465 California Street, San Francisco, 
California. 

Meets: Commercial Club, San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. Information regarding 
time and place of meeting can be secured from J. H. Morrison, Secre- 
tary, Underhill 8700, or Marvin Handler, Chairman, Yukon 6-1414. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeies, 
California. 





CHAPTER NEWS 


Baltimore 


At a meeting of the Baltimore Chapter on March 31st the 
following resolution was passed : 


‘*Resolved, That the Baltimore Chapter of the Association of 
Interstate Commerce Commission Practitioners oppose enactment 
of H. R. 2657, entitled ‘‘A bill to protect the public with respect 
to practitioners before administrative agencies’’, as now drawn; 
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but that the Chapter express tentative approval of a bill the object 
of which would be to protect the public with respect to practitioners 
before administrative agencies; that such an acceptable and desir- 
able bill include requirements that all agencies permitting represen- 
tation in proceedings before such agencies shall establish reasonable 
requirements designed to assure satisfactory evidence of character 
and fitness of persons representing others before such agencies, 
including examinations for all persons not attorneys at law duly 
admitted to practice before the highest Court of any State, Terri- 
tory, possession or the District of Columbia... .’’ 

The above resolution is not being mailed to the members of 
the Judiciary Committee as the Chapter wishes the benefit of com- 
ments from other Chapters before a final resolution is drawn at a 
future meeting. 





Chicago 


At the April 4th meeting of the Chapter Mr. J. L. Sheppard, Chair- 
man, called upon Mr. Elmer A. Smith, General Attorney of the Illinois 
Central Railroad to give the Chapter information concerning H. R. 2657. 
Mr. Smith urged each member to write to his Senators or Congressional 
Representatives with respect to his views in the matter. 

The speaker on this occasion was Mr. Paul J. Maguire, Attorney, 
Freytag & Maguire. His topic was ‘‘Freight Forwarders and Legisla- 
tion.’ 

The Chairman has appointed the following members of the local 
Chapter to Committees. 


Membership Committee 


Carson L. Taylor, Chairman, 888 Union Station, Chicago, Illinois. 

Homer R. Paul, T. M., Masonite Corporation, 111 West Washington 
St., Chicago, Illinois. 

Ernest F. Stecher, Stewart Warner Corporation, 1826-52 Diversey 
Parkway, Chicago, Illinois. 

Erle J. Zoll, Jr., Illinois Central Railroad, 135 East 11th Place, 
Chicago, Illinois. 

William Y. Wildman, 209 South LaSalle Street, Chicago 4, Illinois. 


Speakers Committee 


Harry E. Boe, Chairman, 1025 LaSalle Street Station, Chicago, 
Illinois. 

Nuel D. Belnap, 135 South LaSalle Street, Chicago 3, Illinois. 

R. W. Campbell, Mgr., Traffic Dep’t., Butler Paper Corp’n., 223 
West Monroe Street, Chicago 6, Illinois. 

P. F. Gault, 400 West Madison Street, Chicago 6, Illinois. 

F. R. Overmyer, 111 West Monroe Street, Chicago, Illinois. 
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Legislative Committee 


C. R. Hillyer, Chairman, 135 South LaSalle Street, Chicago 3, 
Tilinois. 
Luther M. Walter, 135 South LaSalle Street, Chicago 3, Illinois. 
Elmer A. Smith, 135 East 11th Place, Chicago 5, Illinois. 
Walter McFarland, 547 West Jackson Boulevard, Chicago 6, Illinois. 
Ralph S. Waterbury, T. M., Lehigh Portland Cement Company, 
111 West Washington Street, Chicago, Illinois. 


The May 2nd luncheon was held, as is the usual custom, in Rooms 
of the Traffic Club of Chicago, with the Chairman, Mr. J. L. Sheppard, 
presiding. 

The guest speaker for the May meeting was Mr. H. C. Marmaduke, 
Representative of the Executive Department of the Illinois Central 
Railroad. Mr. Marmaduke is in charge of the eight-year-old suggestion 
plan, which provides a channel for employees’ ideas. In eight years, 
according to Mr. Marmaduke, the Illinois Central System has received 
210,000 suggestions and paid employees more than $430,000 for the 36,- 
000 ideas that were accepted. ‘‘We recognize that the officers can’t do 
all the thinking,’’ Mr. Marmaduke said, ‘‘and that the man on the job— 
behind the wheelbarrow, desk or lathe—is in a better position to offer 
suggestions to improve his work than anyone else.’’ Following the talk, 
a thirty-minute sound movie, in color, ‘‘Suggestions Unlimited’’ pro- 
duced by the Illinois Central, which showed examples of winning sug- 
gestions, was shown. 





Denver 


A meeting of the Denver Chapter was held on April 9th to con- 
sider H. R. 2657 introduced by Mr. Gwynne of Iowa. This bill was dis- 


cussed at some length, after which the following resolution was un- 
animously adopted : 


‘*Resolved, it is the opinion of this meeting that we are op- 
posed to the passage of H. R. 2657 introduced by Mr. Gwynne of 
Iowa, so far as the same relates to practitioners appearing before 
the Interstate Commerce Commission; and that the Chairman of 
this meeting is instructed to select a committee of four—two Class 
A practitioners and two Class B practitioners—to draft and send 
a letter to the Chairman of the House Judiciary Committee advis- 
ing him of the action of this meeting and briefly summarizing the 


objections to said H. R. 2657 expressed by those present at this 
meeting.”’ 


Under date of April 11, 1947 a letter was addressed to Honorable 
Earl C. Michener, Chairman of the House Judiciary Committee, ad- 
vising him of the resolution passed by the Denver Chapter, as well as 








APRIL, 1947 727 





setting forth the following objections to the bill. The letter was signed 
by Messrs. Wm. DeBoer, Chairman, John C. Borg, Albert Vogl, and 
Thomas F. Harvey, who constitute the special committee of the Chapter 
with respect to H. R. 2657: 


‘“‘The objections to the bill, presented at the meeting, were 
substantially as follows: It will be understood that this meeting 
was restricted to Interstate Commerce Commission practitioners 
and the objections relate solely to the effect of the bill upon 
practitioners before that Commission. The Interstate Commerce 
Commission will be referred to as the I. C. C. 

Section 5 provides for a certificate to be issued by the cre- 
dentials committee to those now holding certificates to practice 
issued by the I. C. C. ‘upon a showing substantially in compliance 
herewith and have maintained good standing therein.” Many 
I. C. C. practitioners have been certified by the I. C. C. for many 
years and are well-known to the I. C. C. and have the respect of 
that Commission. Why require each of them to now prove to a 
new credentials committee what is already well established with 
the I. C. C. The I. C. C. has functioned for more than half a 
century and has, from time to time, amended its rules for admis- 
sion to practice before it, as experience indicated would be most 
helpful to it in carrying out the duties and responsibilities dele- 
gated to it by Congress. This half a century of experience has 
enabled the I. C. C. to develop an informed judgment how best 
to secure a bar which will be most helpful to it. There seems to 
be no good reason to change this procedure. 

The I. C. C. has always discouraged traffic officers and attor- 
neys—employed by one concern only—from making application 
for a practitioners’ certificate, and has permitted such persons to 
practice before it in matters pertaining to his employer without a 
certificate of admission. H. R. 2657 would change this procedure 
and those who have refrained from securing a practitioners’ cer- 
tificate because of the attitude of the I. C. C. in this regard, would 
now be prejudiced by this bill. Such persons, if attorneys, would 
have to make application under Section 5 and file a statement 
‘that he is engaged in the active practice of law.’ There might 
be a question raised whether such employment constituted ‘the 
active practice of law.’ 

It is quite apparent why men who are in daily contact with 
traffic problems as industrial traffic managers, or as railroad traf- 
fic officials, acting as practitioners, can give the I. C. C. the type 
of assistance which most lawyers could not give. The I. C. C. 
is the best judge of the type of experience which will be best 
adapted to be helpful to it. 

For more than fifty years the I. C. C. has carried on with a 
minimum of difficulty with its bar; the I. C. C. bar has been 
developed in that period into one that deserves the confidence 
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which the public and the I. C. C. reposes in it. Proceedings before 
the I. C. C. will compare very favorably with the procedure in the 
best of our courts, both in efficiency and in the caliber of the 
practitioners representing the parties litigant. Why change the 
procedure which for half a century has demonstrated its adapt- 
ability to the needs of the situation?’’ 


The Chairman of the Denver Chapter, Mr. W. W. Anderson has 
reported in a recent letter that the Traffic Club of Denver, through its 
Board of Directors, at a meeting held May 2, 1947, passed a resolution 
opposing the bill, and forwarded it to Honorable John A. Carroll, 
Member of Congress. 





District Of Columbia 


Proposals to restrict the right of Class ‘‘B’’ practitioners to ap- 
pear before administrative agencies, such as the Interstate Commerce 
Commission, were the subject of the bi-monthly meeting of the Wash- 
ington Chapter of the Association of Interstate Commerce Commission 
Practitioners on Tuesday, April 12. The meeting was presided over 
by Edward F. Lacey, Chairman of the chapter. 

The particular subject for discussion was the Gwynne Bill, H. R. 
2657, which is entitled, ‘‘A Bill to Protect the Public With Respect to 
Practitioners Before Administrative Agencies.’’ The American Bar 
Association is the principal sponsor of this legislation. Clarence A. 
Miller, Vice President and General Counsel of the American Short 
Line Railroad Association, spoke in support of the proposal. The posi- 
tion of the Class ‘‘B’’ practitioner was outlined by R. Granville Curry, 
president of the Association of Interstate Commerce Commission Prac- 
titioners. 

The introduction of the Gwynne Bill has caused considerable con- 
cern among Class ‘‘B’’ practitioners, and for this reason the Washington 
Chapter deemed it expedient to hear views pro and con. A grandfather 
clause would protect the non-lawyer (Class ‘‘B’’ Practitioner) admitted 
to the bar of such administrative agencies as the ICC prior to the ef- 
fective date of H. R. 2657. However, non-lawyers who seek admission 
to practice before administrative agencies after the effective date of 
the act, would find it practically impossible to appear, except as wit- 
nesses. 

Following the presentation of views by Mr. Miller and Mr. Curry, 
the subject was thrown open for forum discussion. The comments 
which followed clearly indicated the deep interest in the measure. The 
group went on record endorsing the position of the parent organiza- 
tion—The Association of Interstate Commerce Commission Practitioners 
—as being opposed to restrictive legislation of this character. 
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Kansas City 


When the Kansas City Chapter met at its regular session on April 
2nd the entire evening was devoted to a discussion of H. R. 2657, the 
bill which would regulate practice before the administrative tribunals. 

Suggestions along the following lines were made: 

(a) That the National Association take unqualified opposition to 
the passage of H. R. 2657; 

(b) That the National Association be urged to have the bill digest- 
ed, and this digest be mailed to every non-lawyer practitioner in the 
country ; 

(ec) That the Kansas City Chapter keep in touch with the results 
of the proposed Chicago meeting of the National Association on the 
subject of H. R. 2657; 

(d) That the Chapter canvass and circularize representative non- 
lawyer practitioners in every large community in the Kansas City area, 
urging them to crystallize action in their community to oppose the bill. 

(e) That the National Association should be urged to furnish other 
large associations of national scope with copy of the proposed digest 
asking these associations to advise their members of the effects of this 
bill. 

(f) That the Kansas City Chapter prepare a short digest of the 
bill and send copy of the digest, together with copy of the bill to each 
Chamber of Commerce and similar trade organization in the area of 
Kansas City, urging them to oppose the proposed H. R. 2657. 

Mr. H. J. Goudelock, President of the Chapter, appointed a com- 
mittee consisting of Messrs. Nelson K. Thomas, H. F. Krogman and W. 


‘Paul Tarter to prepare the proposed digest as soon as possible and re- 


turn it to the Chapter for appropriate action by the Executive Com- 
mittee. 





Ninth District 


Mr. Victor E. Anderson, United States Attorney for the State of 
Minnesota was the guest speaker at the dinner meeting on April 8th. 

Numerous bills pending in Congress were the subject of discussion 
at the meeting. After recording opposition to H. R. 2657, officers of 
the Chapter were instructed to write House and Senate members from 
the States of North Dakota, South Dakota, Minnesota and Wisconsin, 
explaining the opposition of the Chapter to this bill. 





Philadelphia 


The Annual Meeting of the Philadelphia Chapter was held on April 
30th, at which time the following officers were elected to serve during 
the coming year: 

Chairman: G. Lloyd Wilson, Professor of Transportation, Uni- 
versity of Pennsylvania, 203 Logan Hall, Philadelphia, Pa. 
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Vice-Chairman: R. S. Mawson, T. M., ACF-Brill Motors, 62nd & 
Woodlawn Avenue, Philadelphia, Pa. 

Secretary-Treasurer: Edward H. Breisacher, Rm 927-123 Broad 
Street, Philadelphia, Pa. 


Ezecutwe Committee 


Samuel L. Einhorn, 12 South 12th Street, Philadelphia, Pa. 

Joseph F. Eshelman, 1740 Broad Street Station Building, Philadel- 
phia, Pa. 

J. K. Hiltner, U. S. Pipe & Foundry Company, Burlington, N. J. 

Edward F. Kane, Publicker Industries, Inc., 955 East Carver 
Street, Philadelphia, Pa. 


* * + * e 
Mr. J. K. Hiltner, who is Secretary of the National Association, 


discussed in detail H. R. 2657 and its effects on practitioners before 
the Interstate Commerce Commission. 





Pittsburgh 


Mr. J. E. Maxwell, Superintendent of Transportation, Baltimore & 
Ohio Railroad, Pittsburgh, delivered a most interesting talk on ‘‘ Central- 
ized Train Control and Signal Indications,’’ at the April 18th meeting 
of the Chapter. He outlined the progress of various systems of train 
control and distributed an illustrated chart showing the meaning of 
the signals. 

Attention of the members present at the meeting was directed to 
H. R. 2657, the Administrative Practitioners Act. The action of the 
Baltimore Chapter in opposing H. R. 2657 was mentioned; whereupon 
the Pittsburgh Chapter went on record in opposition to H. R. 2657. 

The Entertainment Committee of the Chapter, headed by Mr. P. H. 
Yorke, reported on plans for a golf outing at the Highland Country 
Club on May Ist. 





]- 
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List Of New Members * 


Bert oat, (A) C. M. St. P. & P. 
RR 108 E. Washington Bldg., No. 
1108, indienenelie 4, Indiana. 

Neil Brans, (A) 509 Great National Life 
Bldg., Dallas 1, Texas. 

Theodore L. Brubaker, (A) 54 North 
Duke Street, Lancaster, Pennsylvania. 

John W. Cornell, (B) 302 Sonna Build- 
ing, Boise, Idaho. 

Frederick W. Kennison, (A) Room 3D- 
4 Pentagon Building, Washington, 


Roland G. Desmarais, (A) 335 Granite 
Block, Fall River, Massachusetts. 

W. Moreland Ernst, (B) Senior Rate 
Analyst, Traffic Dept., Subsidiary Com- 
anies, U. S. Steel Corp., 956 Frick 

uilding Annex, Pittsburgh 30, Penn- 
sylvania. 

z; * Fitzgerald, (B) T. M., Lumber 
Dealers, Inc., 1301 Wazee St., (P. O. 
Box 5222 T. A) Denver 17, Colorado. 

Lake J. Frazier, (A) Frazier & Quantius, 
123 W. 4th St., P. O. Box 942, Roswell, 
New Mexico. 

Everett C. Funk, (B) 208 South Pearl 
St., Denver 9, Colorado. 

Clarence William Gaylor, (A)2 280 Fourth 
Avenue, New York 10, N. 

Milo Fowler Hamilton, (Ay Southern 
Building, Washington 5, D. C. 

R. C. Harmonson, (B) Superior Fast 
Freight, 4219 North Produce Plaza, 
Los Angeles 11, California. 

Thomas F. —_% (B) Chief Clerk, 
The Chicago & North Western Rail- 
way Co., 216 Patterson Building, Den- 
ver 2, Colorado. 

Raymond J. Healey, (B) T. M., Broward 
County Port Authority, Port Ever- 
- Station, Fort Lauderdale, Flor- 


Robert G. Henderson, (B) F. T. M., 
Boston & Albany Railroad, South Sta- 
tion, Boston 10, Massachusetts. 

Leif Hermstad, (B) T. M., Pillsbury 
Mills, Inc., 600 Pillsbury Bldg., Min- 
neapolis 2, Minnesota. 

Robert L. Irwin, (A) 1111 Munsey Build- 
ing, Washington 4,D.C. 

Clifford Jansonius, (A) First National 
— Building, Bismarck, North Da- 
ota 

Harold A. Johnson, (A) 1400 Buhl Build- 
ing, Detroit 26, Michigan. 

Warwick C. LL ameeenee (A) 422 Utah 
Oil Building, Salt Lake City 1, Utah. 





Harry S. La Poff, (A) 5 Colt Street, 
Paterson 1, New ersey 


Seymour a? (A) 26 Platt Street, 


ew Yor 

Max Lively, tay. 312-14 Kitchen Build- 
ing, Ash and, Kentucky. 

Max Markowitz, (B) Traffic Ass’t., Gen- 
eral Traffic Dept., Sterling Drug, Inc., 
170 Varick Street, New York 13, N. Y. 

Victor C. Miller, (A) Ist National Bank 
Building, Marshall, Illinois. 

Robert C. Morrow, (A) Dep’t. of Jus- 
A 633 Press Building, Washington, 


DD. G. 

W. C. Nichols, (B) T. M., Shellabarger’s, 
Inc., 511 North Santa Fe St., Salina, 
Kansas. 

John P. Norman, (B) 3456 West 3lst 
Avenue, Denver, Colorado. 

Charles E. Nieman, (A) 1420 Northwest- 
ern Bank Building, Minneapolis 2, 
Minnesota. 

John J. O’Hara, (A) Spies Building, Me- 
nominee, Michig an 

R. W. Peterson, (A) 401-2 Insurance 
Building, Madison, Wisconsin. 

John J. Rafferty, (A) #5 Paterson Street, 
New Brunswick, New Jersey. 

Cecil J. River, (B) Traf. & Sales Me. _ 
Consolidated Freightways, Inc., 125 
Third Avenue, South, Minneapolis l, 
Minnesota. 

Paul H. Sanders, (A) 1919 Rhodes-Hav- 
erty Bldg., Atlanta 3, Georgia. 

Albert E. Schafer, (A) The = 1.&%. F. 
Railway, 1211 Railway Exchange, 80 
East Jackson Blvd., Chicago 4, I linois. 

M. Quinn Shaughnessy, (A) 1212 Tower 
Building, Washington 5, D. C. 

James M. Souby, Jr., (A) A. T. & S. F. 
Railway Co., 114 Sansome Street, San 
Francisco 4, California. 

Dane O. Sprankle, (A) 50 East Broad 
Street, Columbus 15, Ohio. 

Henry F. Tenney, (A) 120 South La 
Salle Street, Chicago 3, Illinois. 

Edward A. Waldmann, (A) 512-16 Co- 
lumbian Building, Washington L, oe. &. 

Eugene K. West, (B) 641 South Emerson 
Street, Denver, Colorado. 

Joseph W. Wheeler, (A) 205 Capitol 
National Bank Building, Austin, Texas. 

John C. White, (A) 506 Chamber of Com- 
merce Building, Charleston, West Vir- 
ginia. 

Henry C. Winters, (A) Murphy Block, 
South Side, Omaha 7, Nebraska. 


* Elected to membership in April, 1947. 
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Clayton L. Wornson, (A) c/o Mason 
City Brick & Tile Co., 19 West State 
Street, Mason City, lowa. 

Curtis Wright, i (A) Lincoln Building, 
Champaign, Illinois. 


Malcolm K. Whyte, (A) Whyte, Hirsch- 
boek & Minahan, 604 First Wisconsin 
National Bank Bldg., Milwaukee 2, 
Wisconsin. 


REINSTATED TO MEMBERSHIP 1946-47 


Carl E. Berg, (B) Denver Chamber of 
Commerce, Denver 2, Colorado. 

John G. Borson, (B) T. M., Hotpoint, 
Inc., 5600 West Taylor Street, Chicago 
44, Illinois. 

H. W. Browne, (B) Mgr., Traffic Depart- 
ment, The Yale & Towne Manufactur- 
ing Company, Stamford, Connecticut. 

B. M. Burton, (B) T. M., Merchants 
Association & Traffic Office, 401 Coving- 
ton Trust Building, Covington, Ken- 
tucky. 

S. J. Cole, (B) Mgr., Common Carrier 
Motor Freight Ass’n, Inc., 4120 San 
Jacinto St., Dallas 4, Texas. 

Walter G. Degelow, (B) T. M., St. Louis- 
Southwestern Ry. Lines, St. Louis, Mis- 


souri. 

George Washington Farr, (B) A. G. M., 
Port of Baton Rouge, P. O. Box 444, 
Baton Rouge 1, Louisiana. 

Patrick J. Gaffney, (B) T. M., The Faf- 
nir Bearing Co., New Britain, Connecti- 


cut. 

Henry Greven, (B) 724 North Hunter 
Street, Stockton, California. 

Roscoe E. Halliday, (B) Chief, Dept. of 
Rates & Traffic, Maine Public Utilities 
Commission, Augusta, Maine. 

James E. Haydon, (B) 1581 Main Street, 
Cuyahoga Falls, Ohio. 

C. D. Hicks, (B) Southern Express, Inc. 
Waco, Texas. 

L. E. Kipp, (B) Tariff Publishing 
Agent Trans-Continental Freight Bu- 
reau, Western Trunk Line Committee, 
218 Union Station, Chicago, Illinois. 

John H. C. Kirk, (B) T. M., Darling 
& Company, 4201 South Ashland Ave- 
nue, Chicago 9, Illinois. 


A. T. Knopp, (B) Superior Fast Freight, 
4209 North Produce Plaza, Los Angeles 
11, California. 

._W. Lumsden, (B) The Monroe 
Traffic Bureau, Kusin Building, Mon- 
roe, Louisiana. 

R. L. McLennan, (B) Texas Traffic 
Bureau, 4602 South Main Street, Hous- 
ton 4, Texas. 

Henry Malkin, (B) The Arrow Trans- 
— Co., 160 Bank Street, New 

ork, N. Y 


E. T. Mollahan, (B) Ass’t Tariff Publish- 
ing Agent, Trans-Continental Freight 
Bureau, 218 Union Station, Chicago, 
Illinois. 

Albert L. Peterson, (B) T. M., Central 
Illinois Public Service, Illinois Build- 
ing, Springfield, Illinois. 

Earl T. Platt, (B) Room 205, Santa Fe 
G. O. Building, Topeka, Kansas. 

Joseph F. Potts, (B) G. T. M., The 
Kelley Island Lime & Transport Co., 
Leader Building, Cleveland 14, Ohio. 

Connie F. Reynolds, (B) Chief of Transp., 
Public Utilities Commission, Boise, 


daho. 

W. J. Rowley, (B) T. M., The Albert 
Dickerson Lock Drawer #788, 
Chicago 90, Illinois. 

R. A. Schowalter, (B) T. M., The 
Hubinger Co., Keokuk, lowa. 

Harry F. Sundberg, (B) Chamber of 
Commerce Bldg., Cedar Rapids, Iowa. 

John R. Van Arnum, (B) 512—F Street, 
N. W., Washington, D. C. 

L. A. Veroneau, (B) 139 Malden Avenue, 
La Grange, Illinois. 


MEMBERSHIP RESUMED—-FORMERLY IN MILITARY SERVICE 


S. C. Braucher, (A) Deputy Secretary, 
Dep’t of Internal Affairs, Capitol Build- 
ing, Harrisburg, Pennsylvania. 


J. W. Gosselin, (B) 138 Willow Road, 
Nahant, Massachusetts. 
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